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Finding a smoking
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The High Cost of Smoking in British Columbia

Tobacco products are the leading cause of preventable death and disease in

Canada today. Every year, cigarette smoking causes more deaths than

alcohol, car accidents, plane crashes, murder, suicide, illegal drugs and AIDS

combined.1 However, despite the generally accepted link between smoking and health

problems, cigarette manufacturers have only once been held liable for the damages

their products inflict.2 The tobacco industry has been aware for many years of both the

dangers associated with their products, and ways that they could be made safer.3 Yet

manufacturers continue to deny these dangers4 and have failed to produce a less

harmful product.5

On September 26, 1996, B.C. Health Minister Joy MacPhail announced that

the province is investigating the possibility of suing tobacco companies to recover the

estimated one billion dollars a year6 spent treating smoking-related illnesses.7 Recent

developments in U.S. tobacco litigation may provide B.C. with the strategy it needs to

recoup smoking’s huge economic toll. Currently, 22 American states have launched

lawsuits against the tobacco industry.8 Some of the states that have brought these

lawsuits have developed legislation providing themselves with a right of subrogation

to the claims of individual smokers.9 Others have developed statutes which create an

independent cause of action against companies that cause increases in the cost of

health care.10 The province may wish to consider developing statutes similar to those

created in the U.S., and then bring an action based either on a right of subrogation or

an independent cause of action. Given the recent advances in medical knowledge

about the health risks associated with smoking, and newly-uncovered evidence of the

tobacco industry’s awareness of those risks, B.C. may have chosen an opportune

moment to test the courts’ willingness to assign the health care costs of smoking to the

tobacco industry.

Gun
BC v. The Tobacco Industry?
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Putting B.C. into Smokers’ Shoes

The province incurs enormous costs in the treatment of smoking-related

illness every year. These costs, however, are mere economic losses, for which

the courts have long been hesitant to compensate.11 In contrast, many of

B.C.’s smokers have suffered physical illness and disease caused by smoking, the kind

of losses for which the courts are far more willing to award damages. Stemming from

those health problems are medical expenses incurred to treat smoking-related

illnesses. These expenses are nominally charged to the individual smoker, yet are

ultimately covered by provincial health insurance. To recover the costs of treating

smoking-related illness, the province may wish to step into the shoes of smokers and

sue the tobacco industry on their behalf.

A common feature of most insurance contracts is a right of subrogation

whereby the insurer, having compensated an individual for a loss, may step into that

individual’s shoes and sue the party that caused the damage.12 A number of B.C.
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Editor’s note: Just prior to publication, U.S. tobacco manufacturer, the

Liggett Group, settled the actions brought by 22 states to recover the health

care costs associated with treating smoking-related illness. The Liggett

Group made the unprecedented admission that the tobacco industry knew

that tobacco was addictive, and causes cancer.*
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statutes governing insurance relationships, such as the Insurance Act and the

Insurance (Motor Vehicle) Act provide insurers with a right of subrogation.13 There are

also a number of statutes that provide the provincial and federal governments with a

right of subrogation when they have made payments to individuals in fulfillment of a

statutory obligation. For instance, the B.C. Workers’ Compensation Act and the federal

Emergencies Act both provide government bodies with a right of subrogation to the

claims of individuals to whom the government has provided compensation.14

Some provinces have drafted statutes which provide a right of subrogation

for the recovery of the cost of medical services. For example, Alberta’s Hospitals Act

provides the Crown with a right of subrogation to the claims of injured persons to

whom they have provided medical services, thus allowing the province to recover the

costs of treatment from the responsible party.15 In B.C., the Medicare Protection Act

allows the Lieutenant Governor in Council to make regulations that provide the

Medical Services Commission with a right of subrogation.16 Under this Act, the B.C.

government could pass a regulation which creates a right of subrogation similar to

that in the Alberta statute.

A statutory right of subrogation would allow the province to step into the

shoes of each individual smoker to pursue recovery of smoking-related health care

expenses. However, the cost and time required to bring separate actions on behalf of

each smoker would soon prove prohibitive. B.C.’s recently-introduced Class

Proceedings Act17 provides a solution to this problem. Under the Act, a representative

member of the class of people who have suffered smoking-related health problems

could initiate an action to recover health care costs on behalf of the entire class.18

Using a statutory right of subrogation, the province could bring a tort action in the

name of one smoker on behalf of the class, and would be subrogated to all claims

made in that action. Claims against the tobacco industry in such an action might

include damages for negligent design of cigarettes, failure to warn consumers of the

health hazards associated with smoking, and deceptive trade practices.

Cigarettes: A Defectively Designed Product

All manufacturers, including manufacturers of tobacco products, are subject

to a common law duty to “make reasonable efforts to reduce any risk to life

and limb that may be inherent in the design” of a product, of which they are

aware.19 In order to determine whether a manufacturer has satisfied this duty an

analysis is made of its decision to produce the item. The manufacturer is expected to

weigh the potential risk to consumers that its product creates against the utility of

using a specific design.20 Of particular significance will be whether the risks associated

with the product could have been diminished easily or inexpensively.21 Emphasis will

be placed on the quality of the manufacturer’s decision and whether it conforms to

socially accepted standards.22 However, a manufacturer never has the right to produce

a product that is inherently dangerous when it is possible to manufacture the same

article without risk of harm.23
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Information recently made available to the public indicates that tobacco

companies have been aware for many years of the dangers associated with smoking, as

well as possible ways to make tobacco products less dangerous.24 As early as 1964, the

tobacco industry knew that nicotine was addictive,25 and that cigarette tar caused

cancer in animals.26 It has been confirmed that tobacco companies knowingly add

carcinogens and toxins to their products during the manufacturing process.27 For

example, tobacco industry giant Brown & Williamson added the chemical coumarin

to their pipe tobaccos, despite their awareness that it is a lung-specific carcinogen more

commonly used as a rat poison.28 The tobacco industry has conducted research into

the development of a “safe” cigarette which would contain fewer dangerous ingredients

and therefore cause fewer health problems than regular cigarettes.29 However, this “safe”

cigarette has never been marketed, and tobacco manufacturers continue to add

known carcinogens to their products.

In light of this evidence, it appears that the tobacco companies have not met

their obligation to reduce the known risks associated with the use of their products,

and could be held liable for defects in their design. Cigarette manufacturers have been

aware of the risks associated with smoking for many years, yet have not made

reasonable efforts to remedy them by adding fewer toxic chemicals to their products.

Although some may derive pleasure from smoking, this primarily psychological

benefit cannot possibly outweigh the risks inherent in the use of tobacco products.

Decisions such as that of the Ontario High Court in Nicholson v. John Deere Ltd.

confirm that a manufacturer will be found liable for producing a defective product

where the product is inherently dangerous and could have been manufactured in such

a way as to remove the risk of harm.30 While it may not be possible to remove all the risk

of harm associated with smoking, this decision clearly indicates that manufacturers

are held to a high standard with regard to the safe design of their products.

In addition to establishing that cigarettes are defectively designed, the

province would also have to prove that the defects in design caused the damages

suffered by individual smokers. In past tort actions against the tobacco industry,

causation has been the most difficult element to establish. Cigarette manufacturers

have relied on the lack of conclusive proof that smoking causes disease.31 However,

recent medical evidence has conclusively linked smoking with lung cancer and heart

disease.32 The link between smoking and other diseases, however, is less conclusive;33

the province’s ability to establish causation with respect to other diseases will depend

on the trier of fact’s willingness to accept the overwhelming evidence that smoking is

the most likely cause of illness.

The Tobacco Companies’ Duty to Warn

If cigarettes are not found to be a defectively designed product, the tobacco

companies will have to demonstrate that they have met their duty to warn

consumers of “dangers inherent in the use of its product of which [they have]

knowledge or ought to have knowledge.”34 This duty arises as a result of the disparity
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in knowledge between consumers and manufacturers.35 Manufacturers are presumed

to know more about the hazardous nature of their products than the consumer and

thus they have a duty to inform consumers of these dangers,36 even if the information

is available from sources other than the manufacturer.37 The duty to warn is

continuous, requiring that the manufacturer warn of any dangers known at the time

of sale, as well as any dangers that are discovered after the product has been sold.38

Cigarettes are very dangerous items; they have been linked to cancers, heart

disease and respiratory illnesses.39 As noted previously, the tobacco industry has been

aware of the dangers associated with its products for several years.40 In many cases, the

tobacco industry was aware of the health hazards posed by smoking before the

medical community.41 In light of this evidence, the tobacco industry appears to have

had an obligation to warn consumers of the dangers associated with smoking.

In the event that the tobacco industry denies awareness of the health effects

of smoking, it may still be held liable on the grounds that it had constructive

knowledge of those effects. In Buchan v. Ortho Pharmaceuticals (Canada) Ltd., the

Ontario Court of Appeal held that manufacturers of prescription drugs are experts in

their field, and thus have a duty to keep abreast of scientific research pertaining to

their products and to communicate their findings to the doctors who prescribe them.42

Similarly, tobacco manufacturers could be held to be experts in their respective field,

and found liable for failing to warn smokers of health risks of which it ought to have

been aware. Furthermore, according to the Supreme Court of Canada in Hollis v. Birch,

manufacturers can be held liable for failing to warn consumers of dangers associated

with their products once they become aware of this information.43 The tobacco industry

can therefore be held liable for failing to disclose information obtained from the

medical community regarding the health effects of smoking. 

The nature and extent of the warning that is required varies according to the

potential hazard posed by the product.44 When the the ordinary use of a product gives

rise to significant danger, its manufacturer will be responsible for providing a detailed

description of the nature of the risk and the extent of the danger.45 The manufacturer

also must not lessen the impact of the warning through efforts to improve the

product’s reputation with advertising and promotion.46 The manufacturer has a duty

to be forthright and honest in disclosing to the public all current information

regarding its product.47 This standard is particularly high when the product is

intended for human consumption.48

Despite the broad scope of the duty to warn and evidence indicating that

the tobacco industry has been aware of the dangers associated with smoking for many

years, the only warnings that the industry has ever issued have been in response to

provincial and federal legislation.49 The messages placed on cigarette packages do not

warn consumers of the nature and full extent of the dangers associated with cigarette

smoking, as required by both Buchan and Hollis.50 Warnings such as “Cigarette

smoking is harmful to you” and “Smoking reduces life expectancy” do not describe all

of the potential risks associated with smoking, such as lung cancer, heart disease and
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respiratory illnesses, nor do they set out the mortality rate associated with smoking. In

addition to the inadequacy of these warnings, the tobacco industry has gone to

enormous lengths to reduce their impact. These efforts include limiting the content

and appearance of the warnings placed on cigarette packages, denying to both

consumers and government the health risks posed by smoking,51 and portraying

smoking positively in advertising campaigns. These practices clearly breach the

manufacturer’s duty, as described in Buchan, not to minimize the effect of any warnings

they issue.52 Finally, tobacco products are intended for human consumption;

therefore, the warning issued by their manufacturers should be particularly

comprehensive.53 The tobacco companies have not fulfilled this duty by warning

consumers about the full extent of the hazards posed by cigarette smoking.

In addition to proving that cigarette manufacturers have a duty to warn

consumers of the dangers associated with smoking, the province must establish a

causal link between that failure to warn and smoking-related illnesses. This will

require the province to prove that smoking causes illness, and that the tobacco

industry’s failure to warn affected either individuals’ decisions to start smoking, or their

failure to quit.54 In the past, cigarette manufacturers have argued successfully that

smokers were aware of the dangers associated with smoking as a result of warnings

issued by doctors or family members, and yet they chose to continue smoking.

Further warnings, therefore, would have made no difference to their behaviour.55

However, recent studies indicate that the majority of smokers start smoking before the

age of 19.56 Therefore, despite current restrictions against the sale of tobacco to minors,

most of today’s smokers became addicted as teenagers, when they were less able to

make informed choices about health issues.57 With the recent revelation that the

tobacco industry is aware of the addictive properties of nicotine,58 it will be difficult for

them to argue that smokers could have quit before becoming addicted.

Defences

In previous negligence suits brought against the tobacco industry, manufacturers

have successfully defended their actions by alleging that the claimants voluntarily

assumed the risks associated with smoking, or were contributorily negligent by

continuing to smoke after they became aware of the dangers.59 However, the defence of

voluntary assumption of risk has fallen out of favour with the courts in Canada, and

its application has been restricted to situations where the plaintiff has full knowledge

and appreciation of the risk and waives the right to a negligence claim.60 Smokers

cannot be said to have made any such waiver, as they do not have access to enough

information about the health effects of smoking to make an informed decision and

accept the associated risks.

The tobacco industry has employed the defence of contributory negligence

with some success.61 Individuals have a responsibility to use reasonable care to protect

themselves,62 and may be found contributorily negligent where they willingly accept

or knowingly expose themselves to risk.63 The tobacco industry has often asserted that
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smokers were aware of the hazards associated with cigarettes and should have quit

smoking to avoid illness.64 With our increased knowledge of the addictive nature of

nicotine and the resulting difficulty of quitting, this argument might not be as

convincing today. In addition, it may be argued that consumers are not fully aware of

all of the dangers associated with smoking.The tobacco industry has deflected attention

away from the dangers inherent in the use of their product through their advertising and

promotion campaigns, as well as their denial of the health hazards posed by smoking.

The B.C. Trade Practice Act

British Columbia might consider bringing a subrogated claim on behalf of

smokers under the B.C. Trade Practice Act.65 This Act allows consumers who

have entered into transactions involving a deceptive trade practice by a

supplier of goods to sue for resulting damages.66 The Act defines a deceptive trade

practice as “an oral, written, visual, descriptive or other representation, including a

failure to disclose” or “any conduct having the capability, tendency or effect of

deceiving or misleading a person.”67

The courts have interpreted the definition of deceptive trade practices very

broadly. In Rushak v. Henneken the British Columbia Court of Appeal held that

deceptive practices included “giving an unqualified opinion as to quality when you

have factual knowledge indicating the opinion is in some aspect wrong.” The court

further held that suppliers must refrain from any misleading statements.68 With the

recent disclosure of tobacco industry documents confirming that manufacturers have

been aware of the dangers associated with smoking for many years and yet have

continued to promote their products as safe, an action against the industry for

deceptive trade practices appears to have a strong chance of success.

An Independent Cause of Action

As an alternative to bringing a tort action against tobacco companies based

on a right of subrogation to the claims of individual smokers, British

Columbia could develop legislation providing itself with an independent

cause of action against the tobacco industry. In the United States, both Massachusetts

and Florida have passed statutes that allow the state to bring an action against any

party that causes an increase in the cost of health care. Under Florida’s Medicaid Third

Party Liability Act, when the state health department “pays for or becomes liable for,

medical care under the Medicaid program” it has a cause of action against a liable

third party to recover the full amount of medical assistance provided.69 Similarly, the

Massachusetts legislation provides the state government with a “separate and

independent cause of action to recover from any third party, assistance provided to a

claimant under [Medicaid].”70

While an independent statutory cause of action would establish the

existence of a duty on the part of the tobacco industry not to cause an increase in

health care costs, B.C. must still establish the other elements of a tort action. As

previously noted, it may be difficult to prove a causal link between smoking and an
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increase in health care costs. The extent of damages suffered by the province, and the

liability of each cigarette manufacturer for those damages might also be hard to

determine. The Florida Medicaid Third Party Liability Act has addressed these

complexities. The Act provides that in any action against a third party for recovery of

health care costs, the state evidence code is to be “liberally construed,” allowing for the

use of statistical analysis to prove issues of causation and aggregate damages. Further,

where the third party is liable due to its manufacture or sale of an item, the state may

proceed against it under a “market share theory,” provided that the products are

“substantially interchangeable among brands, and that substantially similar factual

and legal issues would be involved in seeking recovery against each liable third party

individually.”71 Florida’s statute also precludes the use of the affirmative defences of

contributory negligence and voluntary assumption of risk.72 Should the province

choose to pursue an independent cause of action against the tobacco industry, it

would do well to learn from Florida’s example. 

While the province stands to benefit greatly from the creation of a statutory

duty not to cause an increase in health care costs, the economic and political

implications of such a decision cannot be discounted. Other industries which

produce goods that might potentially cause health problems may no longer choose to

do business in B.C., resulting in the loss of jobs and a negative impact on the

economy. For this reason, B.C. may wish to limit the application of such a statutory

duty to the tobacco industry alone. However, because the damages recoverable under

an action against a manufacturer must justify the expense of bringing the suit, it is

likely that the province will only invoke the duty in the most extreme cases.

Conclusion

Tobacco products occupy a unique position in the North American

marketplace. They are the only products on the market that kill when used

exactly as the manufacturer intends.73 Nonetheless, tobacco manufacturers

have only once been held liable for the damages their products inflict. Should B.C.

choose to pursue an action against the tobacco industry to recover smoking-related

health care costs, it will confront more than legal precedent. It must also battle the

tobacco industry’s historical foothold in the North American market, and the

immense economic power that supports its position.

However, that foothold is slipping. Actions against the tobacco industry to

recover health care costs are proliferating in the U.S. With greater economic resources

than individual smokers, governments are better able to battle the tobacco industry

over liability. In addition, recent advances in medical research linking smoking to

disease have overcome the traditional stumbling block of causation in these cases.

Although none of the U.S. cases have yet been decided, B.C. should pay attention to

the valuable strategic precedent they are setting. However, B.C. should not wait for a

U.S. court decision before initiating its own action against the tobacco industry. Its

chances of success are better now than ever before.

Tobacco products 

are the only products

on the market that 

kill when used exactly

as the manufacturer

intends.


