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“Well, obviously it’s just stupid not to ask the kids because the whole thing is about 
the kids. The whole thing”.  

 – Belinda, 16 years old 1

“Children speak in a highly distinctive voice, if we dare listen”.2

introduCtion

custody and access decisions have a profound effect on children’s lives, and consequently 
both B.c. and federal statutes direct courts to make custody and access determinations accord-
ing to the best interests of the child. The B.c. family law system superficially appears child-
centric, primarily concerned with the protection and promotion of children’s interests during 
familial breakdown. however, the legal system currently fails to ensure that children have an 
opportunity to participate meaningfully in custody and access decisions. By neither encouraging 
nor valuing their voices, the family law system marginalizes and excludes children, contrary to 
their best interests.

The B.c. family law system cannot achieve “true and complete justice”� without mean-
ingful inclusion of children’s voices in judicial processes. achieving such meaningful inclusion 
requires both the creation of opportunities for children to share their concerns, feelings and 
interests and a transformative change to the family law system so that children’s views can be 

1 megan gollop, Nicola Taylor & anne smith, “children’s perspectives of their parents’ separation” in anne smith, Nicola 
Taylor & megan gollop eds., children’s voices: Research, policy and practices (auckland: pearson education New zealand 
limited, 2000) 1�4 at 155 [gollop et al.].

2 Barbara Woodhouse, “hatching the egg: a child-centered perspective on parents’ Rights” (199�) 14 cardozo l. Rev. 
1747 at 178� [Woodhouse, “hatching the egg”].

� Justice claire l’heureux-dubé, “children and the law: voices unheard” in Supreme Court of Canada: Seventh Interna-
tional Appellate Judges Conference and Sixth Commonwealth Chief Justices Conference, (ottawa: minister of public 
Works and government services, 1996) 1�5 at 1�7.
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heard. hearing children demands two fundamental changes. first, it requires that those tasked 
with listening to children have the training and experience to understand what children say. 
second, hearing what children say necessitates valuing a broader array of interests. children 
speak in terms of relationships, interdependence and care, and the legal system is unable to 
hear them so long as it continues to give priority to abstract, individualistic rights.

although i focus specifically on B.c.’s legislative and judicial context, my argument draws 
upon literature from canada, the united states, england, and New zealand, given that the 
problem of children’s exclusion from meaningful participation in custody and access decisions 
extends beyond B.c. borders.  it stems more broadly from liberal ideology that values autono-
mous and rational citizens, and promotes and protects the rights the individual. i argue that 
without reconceptualizing the dominant rights framework, the family law system will be unable 
to serve children’s best interests. 

part i of this article outlines the nature and extent of the problem of children’s exclusion, 
demonstrating that the family law system serves and protects adult priorities at the expense 
of children’s interests. part ii provides several justifications for the inclusion of children’s voices 
and participation in custody and access decisions, concluding with the assertion that although 
rights are the means to protect and advance children’s claims, the dominant rights discourse 
necessarily excludes children from its ambit. Without reconceptualizing the dominant rights 
framework, the inclusion of children in the family law system will, at best, be marginal and, 
at worst, damaging to children and their families. part iii offers a reconceptualization of rights 
that emphasizes interdependent relationships and caregiving. part iv discusses how a new con-
ception of rights demands transformative change to the family law system and provides some 
suggestions in this regard. part v presents concluding remarks, reiterating why it is important 
to listen to children in custody and access determinations, and summarizes the transformative 
change that is required in order to hear what children have to say.

PArt i –the Problem of Children’s exclusion

Children’s VoiCes in B.C. FAmily lAw ProCeedings

in canada, custody and access proceedings are subject to concurrent federal and provincial 
legislation. married couples can opt to have either the federal Divorce Act (“DA”) or the B.c. 
Family Relations Act (“FRA”) apply to custody and access determinations on marital break-
down; whereas, common law partners are restricted to the application of the FRA.4 section 
24(1) of the FRA makes the best interests of the child the paramount consideration in custody 
and access decisions.5 in determining the child’s best interests, the court is not obliged to con-
sider the views of the child and will only do so where it is “appropriate”,6 although the FRA 
provides no guidance as to precisely when it is appropriate to hear children’s views. under the 
DA, the court must only take into consideration the best interests of the child “as determined 
by reference to the condition, means, needs and other circumstances of the child”.7 however, 

4 Divorce Act, R.s.c., c. � (2nd supp.) [DA]. subsection 2(1) defines spouse as either of two persons who are married to each 
other. subsection 16(1) permits a court of competent jurisdiction to make custody and access decisions on application of 
either or both spouses; Family Relations Act, R.s.B.c. 1996, c. 128 [FRA]. subsection 1(1) defines a spouse as a person who 
is married to another or, for the purposes of custody and access decisions, a person who has been living in a marriage-like 
relationship with another for two years.

5 FRA, ibid., s. 24(1). in determining the best interests of the child the court must consider the following factors: the health 
and emotional well being of the child including any special needs for care and treatment; if appropriate, the views of the 
child; the love, affection and similar ties that exist between the child and other persons; education and training for the child; 
and the capacity of each person to whom guardianship, custody or access rights and duties may be granted to exercise 
those rights and duties adequately.

6 ibid., s. 24(1)(b).

7 DA, supra note 4, s. 16(8).
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the DA makes no reference to the need to consider children’s views in determining what is in 
their best interest.

 Because the legislation does not demand that judges consider and attach weight to chil-
dren’s views, these views may not be heard, or if heard, may not be accorded much, if any, 
significance. The jurisprudence indicates that courts must consider children’s views in three 
situations: when a material change in circumstances, such as relocation, warrants a variation 
of an initial custody and access order;8 in an initial custody and access application where the 
custodial parent intends to relocate;9 and if the child is a teenager.10 in all of these situations, 
judges use their subjective discretion to decide how they should ascertain children’s views and 
what weight they should attach to them. in the case of teenagers (ages thirteen to eighteen), 
courts have held that for a custody order to be practical, it must reasonably conform to the 
teenager’s wishes,11 concluding that there is high risk that a teen will simply not comply with an 
order that is contrary to his or her wishes. Because it is a matter of discretion as to whether the 
court will take the views of those children yet to reach their teens into account, only some of 
these children are able to make their views known and have them considered. generally, courts 
are unlikely to consider the views of children aged twelve and under as a determinative factor 
in custody and access decisions.12 

in B.c., the court can ascertain children’s views in two main ways: legal representation 
and judicial interviews. The literature and case law frequently refer to three key models of legal 
representation for children: an amicus curiae, who is a neutral officer of the court responsible 
for ensuring that all relevant information is brought before the judge; a litigation guardian who 
is appointed to present his or her determination of the child’s best interests; and a child advo-
cate who presents and advances the child’s wishes and concerns.1� additionally, on the court’s 
recommendation, the attorney general can appoint a lawyer to be a family advocate.14 chil-
dren are not the family advocate’s clients; rather the family advocate acts more like a litigation 
guardian who determines and advances children’s best interests.15 in B.c., superior courts can, 
through their parens patriae jurisdiction, appoint an amicus curiae, litigation guardian or child 
advocate, or recommend that the attorney general appoint a family advocate.16 

Judicial interviews provide another method of determining children’s views, although the 
effectiveness of this method is questionable. in L.E.G. v. A.G. (“L.E.G.”), martinson J. acknowl-
edges the limitations of judicial interviews as a means to ascertain and serve children’s best 
interests: judges are not trained to interview children in a manner that allows them to assess a 
child’s real wishes; judges lack knowledge of childhood development; they may not be able to 

8 Gordon v. Goertz, [1996] 2 s.c.R. 27.

9 Nunweiler v. Nunweiler, 2000 Bcca �00.

10 O’ Connell v. McIndoe (1998), 56 B.c.l.R. (�d) 292 (B.c.c.a.) [O’Connell]; Borgstrom v. Borgstrom, 2004 Bcsc 605 
[Borgstrom]; Shanmugarajah v. Shanmugam, 2005 Bcsc 286 [Shanmugarajah] .

11 O’Connell, ibid. at para. 1�; Shanmugarajah, ibid. at para. �0; Borgstrom, ibid. at paras. 72-77; L.R.H. v. A.K.H., 200� 
Bcsc 1201 at para. 105.

12 see the following cases as examples of judicial discretion leading to divergent results as to whether or not judges seek 
children’s views and if so, what weight, if any, they attach to them: S.E.D. v. G.S.D., 2002 Bcsc �7�; Sam v. August, [1998] 
B.c.J. No. 2879 (B.c.s.c.); Knitsch v. Knitsch, [1995] B.c.J. No. 1577  (B.c.s.c.); Jespersen v. Jespersen (1985), 48 R.f.l. 
(2d) 19� (B.c.c.a.); Innes v. Innes, 2005 Bcsc 771; Alexander v. Alexander, (1986), � R.f.l. (�d) 408 (B.c.c.a); C.H.J. v. 
C.D.J., 2004 Bcsc 692; Vedo v. Vedo, [1994] B.c.J. No. 46 (B.c.s.c.); J.L.S. v. K.J.S., 200� Bcsc 161; Tomlin v. Tomlin 
(1992), 69 B.c.l.R. (2d) �6� (B.c.s.c.).

1� These three models are summarized well in Dormer v. Thomas (1999), 65 B.c.l.R. (�d) 290 (B.c.s.c.) at paras. 44-45 
[Dormer]; see also Ronda Bessner, The Voice of the Child in Divorce, Custody and Access Proceedings online: department 
of Justice canada <http://dsp-psd.communication.gc.ca/collection/J�-1-2002-1e.pdf> at 2.4.

14 FRA, supra note 4, s. 2(1).

15 Gareau v. Supt. of Family and Child Services for British Columbia et al. (1986), 2 B.c.l.R. (2d) 268 at 271; Dormer, supra 
note 1� at paras. 50, 51.

16 Dormer, ibid. at para. 52.
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obtain accurate information in one short meeting; and being interviewed in chambers may be 
a formidable and inherently stressful experience for children.17  

although courts appear to have many avenues to ascertain children’s views, in reality, this 
is not the case. cutbacks to legal assistance for families have resulted in the attorney general 
refusing to appoint family advocates despite judges’ recommendations. as stated in D.S. v. 
P.S.:

unfortunately, as has often been the case in recent years the abdication by 
the crown of its moral and ethical responsibility to children by providing 
assistance to the court in a family matter where the court has concluded 
that a family advocate would be beneficial leaves the court in the difficult 
position of trying to ensure the protection of the rights of [children] while at 
the same time ensuring that the hearing is conducted fairly and impartially 
for all the parties.18

in L.E.G., after speaking about the importance of a child-centred approach and the notion 
that each child is entitled to individual justice in child custody cases,19 martinson J. claims that 
children are adversely affected by the current climate of scarce resources, which have limited 
the utility of professional reports, reduced the use of family advocates and strictly curtailed legal 
aid to parents and children.20 martinson J. writes:

The effect of these cutbacks may be to deny access to justice to families and 
to deny children the individual justice to which they are entitled. it would be 
unfortunate if the courts find themselves in the position where judges are 
resorting to a judge interview because it is the only option available, rather 
than because it is the method that is in the best interests of the child whose 
future is at stake.21

in B.c., the family law system does not ensure that children have the opportunity to voice 
their concerns, needs and interests. although courts must make custody and access decisions in 
the best interests of the child, judges may not hear children’s views or, if heard, may not accord 
them much, if any, weight. Thus, despite the profound effect that custody and access decisions 
have on children’s lives, children can be peripheral to family law proceedings. 

does the FAmily lAw system serVe Children’s Best interests?

There exists a serious gap between the perspectives of the legal system and those of the 
children it seeks to serve. in reporting on her twenty-five year longitudinal study on the impact 
of divorce on children, dr. Wallerstein claims that the legal system has not succeeded in serving 
or protecting children’s interests.22 according to dr. Wallerstein, the children in her study, now 
adults, would be astonished to hear that anyone in the legal community had considered their 
best interests.2� although the study was based on children’s experience of divorce in the united 
states, l’heureux-dubé J. of the supreme court of canada has referred to dr. Wallerstein’s 
work as elucidating broader trends about the impact of familial breakdown on children and the 

17 L.E.G. v. A.G., 2002 Bcsc 1455 at paras. 25, 26 [L.E.G.].

18 D.S. v. P.S., 2004 Bcsc �54 at para. 112.

19 L.E.G., supra note 17 at paras. �9, 42.

20 Ibid. at paras. 57, 58.

21 Ibid. at para. 59.

22 Judith Wallerstein & Julia lewis, “The long-term impact of divorce on children: a first Report from a 25-year study” 
(1998) �6 fam. & conciliation courts Rev. �68 at �69.

2� Judith Wallerstein, Julia lewis & sandra Blakeslee, The Unexpected Legacy of Divorce: A 25 Year Landmark Study (New 
York: hyperion, 2000) at �12 [Wallerstein et al.].
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law’s inadequate response to children’s needs.24

although children are arguably the ones most influenced and affected by custody and ac-
cess decisions, they are, for the most part, rendered invisible and voiceless in legal proceedings. 
l’heureux-dubé J. argues that “adultism”25 mars the judicial process through its assumptions 
that children are incapable of voicing their own views, and that their perspectives are less 
important than those of well-intentioned adults who claim to know what is in children’s best 
interests. l’heureux-dubé J. insists that the legal system wrongly assumes that children’s claims 
are better voiced and their interests better served through surrogate representation by parents 
and/or the state.

it is highly questionable whether parents have the ability to adequately convey children’s 
views and interests during the custody and access disputes that unfold during the tumultuous 
time of separation or divorce.26 in a study on children’s perspectives of their parents’ separation, 
gollop, Taylor and smith found that children did not receive much support during their parents’ 
separation, were not given adequate explanations of what was happening to their families, and 
that the majority had no input into access and custody determinations.27 The authors explain 
that parents, because they are in the midst of pain and upheaval themselves, are unable to at-
tend to their children’s best interests. 

o’connor, in her review of research on children’s voices in custody and access decisions, 
is skeptical that either parents or the state can ascertain children’s best interests without the 
opportunity for children to share their perspectives.28 o’connor reviews studies that show that 
parents’ capacity to assess their children’s needs diminishes during the divorce period; post-par-
enting agreements frequently ignore children’s needs but satisfy those of their parents; separa-
tion agreements that work well when children are younger often do not work when children 
are older, but remain inflexible to suit parents; and courts tend to base decisions more on the 
quality of parents as individual persons rather than on the quality of the child–parent relation-
ship.29 Without finding ways to involve children meaningfully, custody and access decisions will 
continue to reflect adult priorities rather than children’s best interests.

The strong judicial trend for joint custody orders�0 serves as a good illustration of how cus-
tody law serves adult interests at the expense of children’s best interests. several authors claim 
that there is no scientific or psychological evidence to conclusively support the notion that joint 
custody is in children’s best interests.�1 fitzgerald argues that the trend towards joint custody 
reflects the power of adult lobby groups rather than children’s interest.�2 The contemporary 
prominence and influence of the father’s rights movement on custody law provides a specific 
example of one such lobby group. according to smart, the fathers’ rights movement promotes 
equal shares, or shared parenting, as being in the best interest of the child and the best way 

24 see for example Young v. Young, [199�] 4 s.c.R. � at paras. 106-107 and l’heureux-dubé J., “a Response to Remarks by 
dr. Judith Wallerstein on the long-term impact of divorce on children” (1998) �6 fam. & conciliation courts Rev. �84.

25 l’heureux-dubé supra note � at 1�7.

26 Bessner, supra note 1� in her introduction.

27 gollop et al., supra note 1. The authors’ study focused on children and young people’s perspectives about their family’s 
efforts to maintain relationships and contact between children and both of their parents after their parents’ separation. They 
conducted interviews with 106 children and young people from seventy-three New zealand families.

28 pauline o’connor, Voice and Support: Programs for Children Experiencing Parental Separation and Divorce online: de-
partment of Justice canada <http://canada.justice.gc.ca/en/ps/pad/reports/2004-fcY-2/index.html> at �4–�5. 

29 Ibid.. at �4–�5.

�0 see susan Boyd, Child Custody, Law, and Women’s Work (Oxford: Oxford University Press, 2003).

�1 pauline Tapp & mark henaghan, “family law: conceptions of childhood and children’s voices – the implications of article 12 
of the united Nations convention on the Rights of the child” in anne smith, Nicola Taylor & megan gollop eds. Children’s 
Voices: Research, Policy and Practices (auckland: pearson education New zealand limited, 2000) 91 at 100. see also Wendy 
fitzgerald, “maturity, difference, and mystery: children’s perspectives and the law” (1994) �6 ariz. l. Rev. 11 at 56-59. 

�2  fitzgerald, ibid. at 58.
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to equalize relationships between mothers and fathers.�� smart states that in current custody 
debates, “children are constantly invoked but they are not required to speak”.�4 

courts do not know if children want to be shared equally or how shared parenting ar-
rangements work over the course of childhood because children’s views are often not sought. 
although equal share arrangements may be politically compelling in that they satisfy the de-
mands of both parents, smart, in her follow-up study of children who were part of shared par-
enting orders, found that equal shares may become less ideal for children as their lives change.�5 
smart found that equal sharing could be successful for children provided that: the children were 
partners in the enterprise; parents kept checking to ensure their children were happy with the 
arrangements; and parents were willing to consult, be flexible and change arrangements as 
children matured. in cases where parents were unable to involve their children in the afore-
mentioned ways, shared parenting was not in children’s best interests. smart concludes that 
striving for principles of political and legal equality between men and women in custody law, 
which are adult priorities, can be detrimental to children whose needs and interests often go 
unrecognized.�6

one of the reasons adult interests and priorities prevail is because the legal system attri-
butes little legal meaning to children’s experiences and views. l’heureux-dubé J. explains that 
the voice of those under the age of majority is, in and of itself, considered immature and legally 
irrelevant.�7 in her view, “children are disabled as a class” because the legal system assumes 
that children, lacking the requisite cognizance to know what is best for themselves, are legally 
incompetent to voice their own interests.�8

Because children have yet to attain full legal personhood, it has been easy for the legal sys-
tem to define children’s needs in terms of adult priorities under the guise of protecting children’s 
best interests. fitzgerald aptly characterizes children’s legally disabled status when she writes:

We cannot know, finally, how children perceive the world and their place in 
it, why and how they bond with each other and adults, why their priorities 
are “childish” and what that means. unable to understand, we denigrate 
the child’s perspective as uneducated or immature, imagining the child’s 
perspective as an inferior version of our own. fortified in our superiority, we 
then feel justified in ignoring children’s perspectives and substituting adult 
purposes for them.�9

Rather than being in their best interests, ignoring children’s perspectives perpetuates a 
legal system that gives priority to the interests of adults.

Without explicit statutory direction for judges to ascertain children’s perspectives and at-
tach significant weight to them, custody and access decisions may be made without a true 
understanding of the individual child that comes before the court; this is the antithesis of the 
best interests of the child principle. 

�� carol smart, “equal shares: rights for fathers or recognition for children?” (2004) 24(4) crit. soc. pol’y 484 [smart, “equal 
shares”]. smart explains that the fathers’ rights movement in england is composed of fathers and/or those who advocate 
for fathers’ rights who believe that the courts lean too much in favour of mothers and give insufficient attention to the sig-
nificance of fathers in the lives of children after divorce. although smart’s study is based on the fathers’ right movement in 
england, her study is applicable to canada where the father’s rights movement holds similar beliefs and advocates for joint 
custody; see Boyd, supra note �0, for the influence of the fathers’ rights movement on custody and access law in canada.

�4 smart “equal shares”, supra note �� at 485.

�5 Ibid.

�6 Ibid. at 500.

�7 l’heureux-dubé, supra note � at 1�6.

�8 Ibid.

�9 fitzgerald, supra note �1 at 98.
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PArt ii –the Case for Children’s inclusion

There are several compelling reasons that justify the inclusion of children’s voices in custody 
and access decisions. i organize and discuss these reasons under five headings: the effects on 
children; changing sociological views of children; principles of equality, dignity and respect; 
international commitments and the recommendations of domestic law reports; and effective 
legal decisions. 

eFFeCts on Children

excluding children from meaningful participation in custody and access decisions can have 
a negative impact on them. There is evidence to suggest that children can feel more distressed, 
insecure, rejected and angry if they are not involved in such decisions.40 The special Joint com-
mittee on child custody and access concluded that not involving children in custody and ac-
cess decisions “could have ‘dire consequences’ for the child with ‘long-term mental health and 
other negative implications’”.41 

conversely, involving children in custody and access decisions may lead to positive out-
comes for them. extensive research suggests that perceived control over or involvement in 
decision  making corresponds to positive mental health.42 including children’s voices in decision 
making contributes directly to their well-being, adjustment and, by implication, the child’s best 
interests.4� Referring to sociological evidence, Tapp and henaghan state that, “[b]eing heard 
develops feelings of self-esteem, competence and relatedness which are vital to citizens in a 
democracy and may help children to cope with stressful situations”.44 self-esteem contributes 
to developing resilience.45 additionally, listening to children and considering their views may 
help children cope more effectively with divorce or separation.46

including children in custody and access determinations may also increase children’s com-
petency and independence. children can become competent if they are allowed to participate 
more fully in decisions that affect them; participation may allow maturation as part of a cultural 
process.47 Woodhouse argues that including children in decision making, even before they are 
entirely competent, plays a crucial role in educating children for independence.48 underlying 
this view is a belief that children are not passive objects, but rather, are social actors who can 
and do participate in constructing their own knowledge. 

40 Joan Kelly, “psychological and legal interventions for parents and children in custody and access disputes: current Re-
search and practice” (2002) 10 va. J. soc. pol’y & l. 129; L.E.G., supra note 17 at para. 20; gollop et al., supra note 1; 
christine davies, “access to Justice for children: The voice of the child in custody and access disputes” (2004) 22 c.f.l.Q. 
15�.

41 as quoted by Bessner, supra note 12 in her introduction.

42 Kelly, supra note 40; L.E.G., supra note 17 at para. 20.

4� o’connor, supra note 28 at 27.

44 Tapp & henaghan, supra note �1 at 95.

45 o’connor, supra note 28 at �5.

46 Kelly, supra note 40.

47 carol smart, “children and the Transformation of family law” (2002) 49 u.N.B. l.J. 1�7 at 151 [smart, “family law”].

48 Barbara Woodhouse, “Talking about children’s Rights in Judicial custody and visitation decision-making” (2002) �6 fam. 
l.Q. 105 at 119 [Woodhouse, “children’s Rights”].
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ChAnging soCiologiCAl View oF Children

changing sociological views of childhood similarly suggest that children should be involved 
in custody and access decisions.49 Whereas older theories of child development viewed children 
as progressing through concrete predetermined stages towards rationality, the sociology of 
childhood views childhood as a social construct, suggesting that how childhood is culturally de-
fined affects children’s participation in society, and that adult social power, rather than biology, 
determines the boundaries between childhood and adulthood. 

The sociology of childhood also views children as active in the construction and determina-
tion of their own lives as opposed to passive creatures subject to universally predictable stages 
of development.  Rather than conceptualizing children as vulnerable objects of social and legal 
concern, children are seen as social actors—subjects in their own right.  Thus, children’s own 
views and understandings are the key concern rather than those of parents and professionals. 

sociologists are now examining the ways that children construct meaning as active partici-
pants in their own development. as freeman writes, “our understanding of children as agents 
will increase the more we give them a voice”.50 in their study of factors important to children 
after their parents’ separation, gollop, Taylor and smith conclude that their study “reinforces 
the view that children’s capacity to understand and participate has been underestimated”.51 

The current legal system is based on antiquated notions of child development. Tapp and 
henaghan claim that “[t]he legal system’s conceptions of childhood have more to do with the 
needs of the system and society as perceived by adults than with children’s rights or current re-
search evidence on children’s capabilities and interests”.52 similarly, smart asserts that the legal 
system does not envisage a participating child that can speak for his or herself, but rather views 
a child as an adult in the making, an object of social concern.5� smart claims that this ignores the 
ways in which children are able to participate in decisions that affect their lives. 

from a sociological perspective, increasing children’s participation in custody and access 
decisions by providing opportunities for them to express their concerns, needs and interests 
assists their development and maturation as responsible social actors. as social actors, children 
are worthy of being treated by the law as equally deserving of concern and respect.

PrinCiPles oF equAlity, dignity And resPeCt

equality, dignity and respect are fundamental values that canada seeks to protect and 
promote through its legal regime. as acknowledged by the supreme court of canada, equal-
ity has long been an important feature of Western thought “into which [people] have poured 
the deepest urgings of their heart[s]”.54 The principle of equality rests on the moral footing 
that fundamental to a truly free and democratic society is the belief that all persons be treated 
with equal concern and respect.55 equality and human dignity are inextricably linked, and the 
supreme court of canada has held that the purpose of the equality guarantee in the canadian 

49 This subsection on the sociology of childhood is based on the work of the following authors: michael freeman, “The sociol-
ogy of childhood and children’s rights” (1998) 6 int’l J. child. Rts. 4��; Nicola Taylor, “The voice of children in family law” 
(1998) 18 child. legal Rts. J. 2; anne smith & Nicola Taylor, “The sociocultural context of childhood: balancing dependency 
and agency” in anne smith, Nicola Taylor & megan gollop eds. Children’s Voices: Research, Policy and Practices (auckland: 
pearson education New zealand limited, 2000) 1; smart, “family law”, supra note 47; Tapp & henaghan, supra note �1.

50 freeman, supra note 49 at 44�.

51 gollop et al., supra note 1 at 155.

52 Tapp & henaghan, supra note �1 at 97.

5� smart, “family law”, supra note 47 at 150.

54 Law Society B.C. v. Andrews, [1989] 1 s.c.R. 14� at para. 20 [Andrews].

55 Ibid. at para. �4.
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Charter of Rights and Freedoms (“Charter”) is to prevent the violation of human dignity.56 The 
court has interpreted s. 15(1) of the Charter as recognizing the “fundamental importance and 
the innate dignity of the individual … [and] the intrinsic worthiness and importance of every in-
dividual”.57 accordingly, the court has reflected that “[h]uman dignity means that an individual 
or group feels self-respect and self-worth” and is “harmed when individuals and groups are 
marginalized, ignored, or devalued”.58 moreover, the equality guarantee in the Charter is con-
cerned with protecting and promoting human dignity in order “to promote a society in which 
all persons enjoy equal recognition at law as human beings or as members of canadian society, 
equally capable and equally deserving of concern, respect and consideration”.59

children are intrinsically valuable and important members of society who deserve to be 
treated with equal concern and respect. family law proceedings harm children’s dignity by 
marginalizing their voice in custody and access determinations. l’heureux-dubé J. insists that 
the legal treatment of children should be about acknowledging children’s views and treating 
them with “equal concern, equal respect and equal consideration”.60 further, she believes that 
“the judicial process will not achieve true and complete justice” until it recognizes, through 
listening to and considering children’s views, that children are “worthy of understanding and 
respect”.61

giving children an opportunity to voice their views is a step towards treating them with 
greater respect. Tapp and henaghan write that, “if it is the child’s well-being that is paramount, 
at the very least the child deserves to be heard and treated with respect as an individual”.62 
according to several authors, children want to be heard in decision making processes that af-
fect them.6� for example, the vast majority of youth participating in a federal, provincial and 
territorial study on child custody, access and support wanted services and legislation to provide 
a way for their voices to be heard in decisions affecting them.64 similarly, Kelly points to several 
studies that support the view that children want to participate in some democratic manner in 
the divorce process.65

although children want to participate in custody and access decisions, they do not neces-
sarily feel that they should have the ultimate say. in speaking with children about their families 
after divorce, smart found that the majority of the children she studied did want a voice in 
the determinations and did want to understand what was occurring, but did not want to be 
forced to make custody and access decisions themselves.66 smart concludes that children do 
not assume that having a voice means that they should determine the outcome; what children 
wanted was recognition, not control. similarly, in their study of children and adult’s views of 
children’s best interests, Thomas and o’Kane asked children aged eight to twelve years to rank, 

56 Law v. Canada (Minister of Employment and Immigration), [1999] 1 s.c.R. 497 at para. 51 [Law].

57 Vriend v. Alberta, [1998] 1 s.c.R. 49� at para. 67.

58 Law, supra note 56 at para. 5�.

59 Ibid. at para. 51.

60 l’heureux-dubé, supra note � at 1�8.

61 Ibid. at 1�7.

62 Tapp & henaghan, supra note �1 at 108.

6� smart, “family law”, supra note 47 at 152; Kelly, supra note 40 at 151; Nigel Thomas & claire o’Kane, “When children’s 
wishes and feelings clash with their ‘best interests’” (1998) 6 int’l J. child. Rts 1�7.

64 custody and access project of the federal-provincial-Territorial family law committee, Final Federal-Provincial-Territorial 
Report on Custody and Access and Child Support: Putting Children First, online: department of Justice canada <http://
www.justice.gc.ca/en/ps/pad/reports/flc2002.html> [Putting Children First]. This committee was initiated at the request 
of the deputy ministers Responsible for Justice. it consulted with family law professionals, parents, advocacy groups and 
interested canadians, conducted extensive research, and engaged in federal, provincial and territorial discussions in order 
to make recommendations to improve the custody, access and child support regimes in canada.

65 Kelly, supra note 40 at 151.

66 smart, “family law”, supra note 47 at 152.
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in order of importance, a number of reasons why children should be involved in decision mak-
ing. children consistently put at the top of their lists: “to be listened to”; “to let me have my 
say”; “to be supported”, and at the bottom: “to get what i want”.67 interestingly, when social 
workers completed the same ranking exercise, many put “to get what i want” at the top of 
their lists.68 although adults may perceive that the inclusion of children’s voices equates with 
allowing children to become the decision-makers, it appears that what many children actually 
want is an opportunity to express their views and be heard, not the power to ultimately make 
custody and access decisions.

society’s belief in equality and human dignity demands that the legal system accord chil-
dren equal respect and consideration because of their intrinsic worth and importance. chil-
dren are currently marginalized and devalued by a legal system that views their interests and 
concerns as coterminous with parents and the state, and assumes that children are incapable 
of expressing their needs, and that adults can better represent their best interests. children’s 
perspectives are neither more nor less correct than those of their parents; they are however, 
different, and thus, valuable to the legal system in constructing an accurate picture of what is in 
the best interests of the children. Woodhouse questions why we should accept that the child’s 
construction of parenthood and family is flawed and the adult’s is correct.69 similarly, Thomas 
and o’Kane explain that there exists an unspoken assumption that children’s criteria for making 
decisions are necessarily defective or inferior to those of adults.70 They claim that adults do not 
have a monopoly on wisdom, and that there is evidence to suggest that children may be better 
and more consistent judges than adults of what is important in their lives. 

it is possible that the lack of space in the legal system for children’s voices is attributable to 
the reluctance of adults to relinquish power. Tapp and henaghan question whether our unwill-
ingness to provide opportunities for children’s voices to be heard and considered stems from 
a concern that it will erode adult power.71 The reason we value, protect and promote equality 
and human dignity is to prevent the exercise of one group’s power to the detriment of another. 
as Woodhouse articulates, rights and responsibilities replace raw power as a means of order-
ing social interactions.72 if the legal system is to reflect the importance of equality and human 
dignity, it must be more than a vehicle to promote and protect the interests and concerns of 
powerful adults, and should elicit, consider and value children’s voices. 

internAtionAl Commitments And the reCommendAtions oF domestiC lAw 
rePorts

Both canada’s international commitments and the recommendations of federal and pro-
vincial law reports provide justification for involving children meaningfully in custody and access 
decisions. canada is a signatory to the united Nations Convention on the Rights of the Child 
(“CRC”).7� according to article 12 of the CRC, children have an internationally recognized legal 
right to participate in custody and access decisions:

1.  states parties shall assure to the child who is capable of forming his or her own views the 
right to express those views freely in all matters affecting the child, the views of the child 
being given due weight in accordance with the age and maturity of the child. 

67 Thomas & o’Kane, supra note 6� at 147.

68 Ibid.

69 Woodhouse, “hatching the egg”, supra note 2 at 1810.

70 Thomas & o’Kane, supra note 6� at 151.

71 Tapp & henaghan, supra note �1 at 91.

72 Woodhouse, “children’s Rights”, supra note 48 at 120.

7� Convention on the Rights of the Child, can. T.s. 1992 No. � (Ratified by canada 1� december 1991).
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2.  for this purpose, the child shall in particular be provided the opportunity to be heard in 
any judicial and administrative proceedings affecting the child, either directly, or through 
a representative or an appropriate body, in a manner consistent with the procedural rules 
of national law.74 

although the CRC makes capacity central to a child’s right to have a voice, rather than 
their inherent worth and value as an individual, by signing the CRC, canada has committed to 
providing those children who can express their views with the opportunity to have a voice in 
custody and access decisions.

additionally, several federal and provincial law reports have recommended that children 
should be meaningfully included in custody and access determinations. The special Joint com-
mittee on child custody and access recommended that it is in the best interests of children to 
have an opportunity to be heard when parenting decisions affecting them are being made. it 
also recommended that separate counsel for children may be necessary to protect their best 
interests.75 The federal, provincial and territorial report on child custody and access, Putting 
Children First, recommended that parents and the courts have access to information on chil-
dren’s perspectives.76 similarly, the B.c. Taskforce recommended that family law policy makers 
carefully consider the findings of the final report by the international institute for children’s 
Rights and development on children’s participation in custody and access decisions.77 it also 
recommended that the justice system find better ways of determining children’s best interests 
and involving children more meaningfully in family court processes.78

The B.c. family law system has not served children well through its exclusion of their per-
spectives. Both the CRC and domestic law review bodies recognize that either children have a 
right to participate in custody and access decisions or that the best interests of the child prin-
ciple mandates children’s inclusion. including children in legal processes will expand how the 
court conceptualizes the issues that come before it, resulting in a more complete legal analysis. 
ultimately, a broader legal analysis will result in more effective court orders for children. 

eFFeCtiVe legAl deCisions

By listening to and hearing children, courts can learn from children’s difference and conse-
quently may make decisions more suited to their best interests. in her interviews with parents 
and children from divorced families, smart became acutely aware of how different the experi-
ence of the same divorce was for children and their parents.79 according to smart, even the 
most caring parent found it difficult to see the divorce from the standpoint of his or her child. 

74 Ibid., art. 12.

75 special Joint committee on child custody and access, Recommendations 3 and 4, online: department of Justice canada 
<http://www.parl.gc.ca/infocomdoc/�6/1/sJca/studies/Reports/sjcarp02-e.htm>. This committee, composed of mem-
bers of the senate and the house of commons, examined and analyzed issues relating to custody and access arrangements 
after separation and divorce. it assessed the need for a more child-centred approach to family law policies and practices.

76 Putting Children First, supra note 64, Recommendation 11.

77 This report can be found at <http://www.iicrd.org/familycourt/finalmcp.htm>. The international institute for children’s 
Rights and development conducted a project that involved: interviews with young people, lawyers, judges and service 
providers who have experience in B.c. family court processes; a review of research and good practices; identifying exist-
ing strengths supportive of young people’s meaningful participation as well as the gaps; and suggestions to bridge these 
gaps.

78 family Justice Reform Working group, a New Justice System for Families and Children, Recommendation 16, online: B.c. 
ministry of attorney general <http://www.bcjusticereview.org/working_groups/family_justice/final_05_05.pdf> [B.C. 
Taskforce]. The B.c. government instructed the family Justice Reform group to explore the possibilities for fundamental 
reform of the B.c. family law system. it examined reports on family law issues conducted over the last three decades in B.c. 
and elsewhere. The group concluded that the adversarial system does not work well for families.

79 carol smart, “from children’s shoes to children’s voices” (2002) 40 fam. ct. Rev. �07 [smart, “children’s shoes”]. in this 
article, smart provides insights into how children she and her colleagues have interviewed in the united Kingdom across a 
number of projects saw post-divorce family life.
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smart writes that “seen through the eyes of a child, the family can look like a very different 
place to one presented by a parent. … There are parents’ families and children’s families and 
accounts of both are equally valid”.80 smart insists that the court system must acknowledge 
that people stand in different relationships to one another within families, and must accord the 
same legitimacy to children’s experiences and perspectives as those of adults.

feminist legal theory explicitly considers and values diverse perspectives based on the 
premise that the exclusion of disadvantaged groups has led to bias and incompleteness in legal 
analysis and legal institutions. as such, feminist legal theory can shed valuable light on the 
problem of children’s exclusion and the importance of including children’s perspective in legal 
decision making. fineman explains that feminist legal theory challenges notion that the law is a 
neutral, rational set of rules that is unaffected by the perspectives of those who wield power.81 
as fineman articulates, excluded groups have different views and experiences that make our 
consideration and understanding of legal issues more complete and complex. a theory of dif-
ference can, on the same basis, make children’s participation central to more legitimate and 
effective legal decisions regarding their best interests.

many have argued that providing children with opportunities to voice their concerns, in-
terests and needs will expand the relevant issues and enhance the effectiveness of legal deci-
sion making.82 l’heureux-dubé J. writes that “children have the right to require of us a better 
understanding of who they are”,8� just like any other disenfranchised group. if the legal system 
excludes children’s perspectives and experiences, then the court, which aims to protect and 
serve children’s best interest, may make incorrect decisions. in her article on what the ‘immi-
grants of exclusion’ can offer the legal system, menkel-meadow writes that the

‘truth’ may be found with the statistical ‘outliers’, that the margin may be 
the core, the periphery may be the center, and the excluded may be the in-
cluded. at the very least, the truth as we know it may be much more multi-
faceted than the ‘included’ are willing to acknowledge. previously excluded 
voices, by providing innovation and change, can counteract the stagnation 
and bankruptcy of the status quo.84

The inclusion of children’s voices can challenge legal assumptions and biases about fami-
lies and thus has the potential to benefit children and their parents. menkel-meadow aptly 
states that “[s]uch is the lesson of the knowledge of exclusion—that each time we let in a 
new excluded group, that each time we listen to a new way of knowing, we learn more about 
the limits of our current way of seeing”.85 The inclusion of children’s voices may reveal the 
inadequacies of the current legal framework with respect to family disputes and facilitate more 
effective decision making.

80 Ibid. at �08.

81 see martha fineman, The Neutered Mother, the Sexual Family and Other Twentieth Century Tragedies (london: Rout-
ledge, 199�) at 24–8, for comments on feminist legal theory.

82 smith & Taylor, supra note 49 at 1�–14; henaghan & Tapp, supra note �1 at 85; freeman, supra note 49 at 44�; Thomas 
& o’Kane, supra note 6� at 152; Jo Bridgeman & daniel monk, “introduction: Reflections on the Relationship Between 
feminism and child law” in Jo Bridgeman & daniel monk, eds., Feminist Perspectives on Child Law (london: cavendish 
publishing limited, 2000) 1 at 9.

8� l’heureux-dubé, supra note � at 1�7.

84 carrie menkel-meadow, “excluded voices: New voices in the legal profession making New voices in the law” (1987) 42 
u. miami l. Rev. 29 at �4.

85 Ibid. at 52.
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rights For Children

There are strong reasons for providing opportunities for children’s voices to be heard in 
custody and access decisions. inclusion acknowledges children’s ability to construct and convey 
their understanding and may contribute to positive mental well-being. society’s belief in the 
innate worth of every person and the importance of according equal value, respect and con-
sideration to every individual demands that the legal system attach greater weight to children’s 
perspectives. Both the international recognition of children’s rights to participate in decisions 
that affect their lives and the potential for children’s inclusion to lead to more complete legal 
analyses and more effective custody and access decisions provide strong legal justifications for 
children’s participation. 

children have a legitimate claim to have their voices heard. legal rights are the means by 
which individuals have their claims recognized and protected. Rights, as opposed to interests, 
provide people with legally enforceable claims from which they are entitled to take action.86 
according to Brennan, at the core of the notion of rights is the idea that rights warrant respect 
from others and can be the basis for making claims against them.87 To admit that children 
have an interest in custody and access proceedings does not ensure that they have any legally 
recognized claim to have their interests and concerns represented and protected. Thus, the 
recognition of children’s rights is essential to ensuring that the court, in making custody and 
access decisions, listens to and hears their voices. however, rights, as traditionally conceived, 
are ill-suited to children who are dependent and still in the process of developing rational ca-
pabilities. herein lies the problem. To be treated with equal concern, respect and consideration 
requires that children have rights, but the prerequisites for such rights are independence, au-
tonomy and capacity—all attributes that children lack. Rather than admit that children do not 
have rights, many children’s rights theorists have attempted to resolve this problem in either 
of two ways. child liberationists claim that there is no difference between children and adults 
and thus, no difference in the rights to which they are entitled. in contrast, child protectionists 
insist that children have certain rights, including those protecting welfare, but not others such 
as agency rights. 

Neither child liberationists nor child protectionists provide an acceptable solution because 
neither takes issue with how the problem is defined. according rights to children so that they 
can make claims that are as worthy of attention as the claims of adults is only problematic if 
the legal system conceives rights in a particular way. The dominant conception of rights is the 
primary problem, and must be critiqued and challenged in order for children’s voices to be 
heard and respected. including children in our rights discourse both illuminates the narrow and 
impartial construction of the dominant conception of rights, and expands rights discourse in a 
manner that benefits children as well as adults. Reconceptualizing rights is a prerequisite to any 
discussion on how the judicial process can incorporate children’s voices. how we conceptualize 
children’s rights affects the solutions we propose to the problem of their exclusion. Without 
reconceptualizing the dominant rights framework, the inclusion of children will be marginal at 
best, and at worst damaging to children and their families.

86 h.T.g. andrews & pasquale gelsomino, “The legal Representation of children in custody and protection proceedings: a 
comparative view” in Rosalie abella & claire l’heureux-dube eds., Family Law: Dimensions of Justice (Toronto: Butter-
worths, 198�) 241 at 242–244. 

87 samantha Brennan, “children’s choices or children’s interests: Which do their Rights protect?” in david archard & colin 
macleod eds., The Moral and Political Status of Children (New York: oxford university press, 2002) 5� at 54. 
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PArt iii –the reconceptualization of rights

trAditionAl theories oF Children’s rights

Western rights have their genesis in liberal theory’s fundamental goal to change the status 
of the individual from a subject of the monarch to an autonomous citizen of the state.88 The 
vehicle of individual rights is the means by which citizens restrict the state’s authority. liberal 
theory considers capacity, reason and autonomy as the necessary attributes of citizenship. To 
have liberty, one must be able to exercise it; according to liberal theory, this requires rationality 
and competency. 

Traditional rights theorists deny children rights because they feel children lack the reason 
and freedom to act in accordance with their own will.89 Through education of their intellect, 
children’s rationality can emerge; thus, liberal theory views children as citizens in waiting, be-
ings who do not yet possess the requisite capacity for citizenship. liberal theory premises the 
acquisition of rights on the capacity to reason and compel other citizens and the state to respect 
one’s autonomy. according to arneil, liberal theory defines children in terms of what they lack 
and constructs them as the opposite or negative form of adult; thus, children are viewed as 
“becomings” worthy of protection rather than beings in their own right.90

Because the dominant rights ideology denies children rights, theorists have attempted to 
articulate a rationale for according rights to children. Two principal schools of children’s rights 
theorists have emerged: child protectionists and child liberationists.91 child protectionists view 
children as dependent, vulnerable and in need of protection because of their different physical 
and mental capabilities. according to child protectionists, children have welfare rights—those 
that pertain directly to their well-being, such as sustenance, shelter and education—but not 
agency rights to act according to their own judgment. Brighouse explains that because children 
lack rational capabilities, authoritative adults are morally charged with discerning and protect-
ing children’s best interests.92 Because children are dependent, vulnerable and incapable, their 
rights are limited and their views can at most be consultative. 

child protectionists argue that children have an equal right to have their basic interests 
protected and promoted but do not have an equal voice in matters bearing on their interest.9� 
implicit in this view is the belief that children are persons, but not full ones. children are persons 
in that they have moral and legal claims to have their interests and needs met and protected; 
however, they are not persons in that they are not permitted to exercise the full range of rights 
and bear the full burden of responsibilities that we accord adults. schapiro writes, “[f]ull per-
sonhood … has to be conceived as a condition of autonomy, a condition in which a creature is 
fully subject to her own authority, such that her actions and beliefs constitute exercises of that 
authority”.94 schapiro justifies society’s paternalistic attitude towards children on the basis that 
children are emerging persons, that childhood is a “condition in which the personhood of the 
person, her capacity to have a mind and voice of her own, is as yet ill constituted”.95 given that 
children are not yet capable of governing themselves in a rational manner, adults are obliged to 

88 see Barbara arneil, “Becoming versus Being: a critical analysis of child in liberal Theory” in david archard & colin ma-
cleod eds., The Moral and Political Status of Children (New York: oxford university press, 2002) 70 at 70–71.

89 for an expansion of this argument, see Katherine federle, “on the Road to Reconceiving Rights for children: a postfemi-
nist analysis of the capacity principle” (199�) 42 de paul l. Rev. 98� [federle, “Reconceiving Rights”].

90 arneil, supra note 88 at 71-75.

91 see Bessner, supra note 12, at 1.2, and Katherine federle , “Rights flow downhill” (1994) 2 int’l J. child. Rts. �4� at �51-
�52 [federle, “Rights flow downhill”] for an overview of child protectionists and child liberationists’ views.

92 harry Brighouse, “how should children Be heard?” (200�) 45 ariz. l. Rev. 691.

9� see Tamar schapiro, “childhood and personhood” (200�) 45 ariz. l. Rev. 575 for an elaboration of this view.

94 Ibid. at 588.

95 Ibid. at 589.
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protect children from their own “cognitive and volitional wantonness”.96

according to child liberationists, self-determination is the root of children’s liberation from 
oppression, and children’s rights can only be realized when children have autonomy to decide 
what is best for themselves.97 child liberationists believe that even young children have the 
capacity to make decisions. Because it is difficult to draw the line between competency and in-
competency, child liberationists subscribe to the view that all children are competent and should 
have the same political and legal rights as adults.

in addition to these two main camps of children’s rights theorists, there are those who situ-
ate themselves in between, advocating for a gradualist model of children’s rights. Brennan is 
one such advocate. she explains that there are two types of rights: those that protect choices 
(agency rights) and those that protect interests (welfare rights).98 Brennan asserts that because 
children lack the capacity to reflect critically and rationally on their choices, we rightfully deny 
them agency rights. Brennan insists that we view children as would-be choosers, who begin as 
individuals with interests that they are unable to protect and advance to full-fledged autono-
mous choosers who have the capacity to decide what is best for themselves. Thus, children 
gradually move from having rights that primarily protect their interests to having rights that 
primarily protect their choices.

however, child protectionists, child liberationists and those who advocate a gradualist mod-
el of children’s rights remain embedded in the dominant rights ideology. The notion of capacity 
as a prerequisite to rights is the central organizing principle of both traditional liberal theorists 
as well as children’s rights theorists.99 according to liberal theory and children’s rights theorists, 
a full-fledged rights-holder is an autonomous, rational and thus, competent individual who can 
compel performance of his or her right. child protectionists deny children rights on the basis of 
their incompetency and child liberationists accord children rights because they are conceived 
as competent. in her gradualist model, Brennan relies on capacity to determine when children 
can acquire rights to protect their choices. if rights are contingent on a particular characteristic, 
such as capacity, then having rights is an exclusionary practice; claims made by those without 
the requisite capacity need not be recognized nor protected.100 consequently, it is logical to 
conclude that children do not have equal rights, and are not full legal persons because of their 
diminished capacity. By emphasizing capacity as being central to full-fledged rights recognition, 
children’s rights theorists do not question the legitimacy of the dominant rights discourse and 
do not provide a convincing rationale for the protection and promotion of children’s interests.

as discussed, a rights discourse that rests on a central premise of capacity results in chil-
dren’s exclusion from the legal system as persons in their own right. Thus, it is necessary to 
reject capacity as an organizing principle of rights if children’s rights are to have meaning and 
value. in defining rights in terms of individual autonomy, rationality and competence, tradi-
tional rights discourse—of which children’s rights theorists are a part—favours certain attributes 
to the exclusion of others and thus offers varying, socially selected degrees of legal protection. 
Because traditional rights discourse, by definition, excludes children, some have argued that a 
child-centric family law system should emphasize responsibilities rather than rights.101 however, 
because rights are the primary means by which the justice system recognizes and protects in-
terests, rights remain important to children. if we want to take children’s needs and interests 

96 Ibid. at 590.

97 see Bessner, supra note 1� at 1.2.

98 Brennan, supra note 87.

99 federle persuasively articulates this argument in federle, “Reconceiving Rights”, supra note 89, and federle, “Rights flow 
downhill”, supra note 91.

100 federle makes this point in federle, “Rights flow downhill”, supra note 91.

101 see e.g. Katharine Bartlett, “Re-expressing parenthood” (1988) 98 Yale l.J. 29� and Woodhouse i, supra note 2 at 1842.
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seriously and have the legal system recognize their claims equally with other moral claims, it is 
necessary to make claims in the language of rights.102 Rather than dismiss rights as the domain 
of autonomous and competent actors, we must expand our conception of rights to recognize 
and value other attributes.

exPAnding our ConCePtion oF rights

a new conception of rights has the potential to not only benefit children, but also adults 
as it seeks to accord moral and legal significance and value to a broader array of human char-
acteristics. minow states that developing a theory of children’s rights holds promise for a new 
conception of rights generally.10� unlike minow, i do not intend to develop a theory of children 
rights, rather i argue for a broader reconceptualization of rights generally, not just for children 
specifically. as noted above, attending to the voices of excluded groups can “offer new ways 
of knowing”104 that can benefit the legal system as a whole. By focusing on children’s voices, 
our rights discourse can be expanded and enriched. 

gilligan’s work on psychological theory and moral development provides an apt illustration 
of how attending to excluded voices can enrich our current ways of knowing.105 gilligan found 
that the emphasis of male perspectives in psychological theory and moral development, and 
the accompanying omission of women in existing models of human development, has led to 
a limited conception of the human condition. gilligan argues that the silence of women in the 
“narrative of human development”106 distorts its stages and sequences. according to gilligan, 
two different moralities emerge from studying male and female development: the morality of 
rights with its emphasis on individuals and separation; and the morality of responsibility with 
its emphasis on connection and relationships. gilligan argues that by favouring one morality 
at the expense of the other, our conception of adulthood is out of balance in that it favours 
separateness of individuals over connection with others, and the autonomous life of work over 
the interdependence of love and care.107 gilligan claims that including women in the study of 
human development changes the entire account, broadening our understanding of human de-
velopment, which is beneficial to males and females alike.108 similarly, including children in our 
rights discourse can expand our conception of rights in a manner that benefits both children 
and adults. Rather than speaking of a specific category of children’s rights, it is important to 
reconceptualize rights more generally, to change the entire account so that rights protect and 
promote a broader array of attributes.

feminist scholarship also has much to offer a new, more inclusive conception of rights be-
cause it has brought to light diverse perspectives that have questioned the presumed neutrality 
of legal analysis and institutions. many feminists have criticized the liberal construction of the 
individual, autonomous, rational rights-holder as giving greater weight to certain characteris-
tics, frequently associated with males, and making invisible other attributes, mostly associated 
with females.109 Through a feminist lens, it becomes apparent that the rhetoric of traditional 
rights discourse is problematic because it excludes relationships, interdependencies and care in 

102 arneil, supra note 88 at 86.

10� martha minow, “Rights for the Next generation: a feminist approach to children’s Rights” in Rosalind ekman ladd ed., 
children’s Rights Re-visioned: philosophical Readings (Belmont: Wadsworth publishing company, 1996) 42 at 44.

104 menkel-meadow, supra note 84 at �4.

105 carol gilligan, In A Different Voice: Psychological Theory and Women’s Development (cambridge: harvard university 
press, 199�).

106 Ibid. at 25.

107 Ibid. at 17.

108 Ibid. at 25.

109 minow, supra note 10�; Bridgeman & monk, supra note 82; gilligan, supra note 105; Bartlett, supra note 101.
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favour of separate, autonomous, capable individuals.110 instead of an individual conception of 
rights that preserves distances between people, i advocate a collective conception of rights that 
permits and promotes relationships. 

if we begin with children as they are, not as “constructed reflections of an adult citizen”,111 
the central issue is not authority, status or rights traditionally conceived, but rather care. gilligan 
popularized the notion of an ethic of care. she argues that justice requires not only an ethic of 
rights but also an ethic of care where relationships, interdependency and caring are valued and 
protected. she writes:

The morality of rights is predicated on equality and centered on the under-
standing of fairness, while the ethic of responsibility relies on the concept 
of equity, the recognition of differences in need. While the ethic of rights is 
a manifestation of equal respect, balancing the claims of other and self, the 
ethic of responsibility rests on an understanding that gives rise to compas-
sion and care.112

interdependency and the need for care are central to children’s lives. children do not 
“identify the family as a site of legal rights, they [see] it—to varying degrees—as an arena of 
emotions, care, security, closeness and love”.11� Because children depend on families for physi-
cal and emotional well-being, focusing on children highlights the importance of interdependent 
relationships and the primacy of care and responsibilities. 

for children, respect, interdependence and reciprocity of concern are central to family 
life.114 smart’s research on children’s perspectives of their families leads her to conclude that:

‘family’ represents a constructed quality of human interaction or an active 
process rather than a thing-like object of detached social investigation. if we 
see family in this way, and certainly the children we interviewed seemed to, 
it is hard to see the wisdom in seeking to resolve family strike through the 
simple regulation of space and time rather than emphasizing the qualities 
of relationships.115

viewed in this way, families are organisms.116 caregiving in families is supported by rela-
tionships of mutuality and interdependence. a concern with relationships focuses attention on 
attachment, connection and interdependence between children and adults.117 from an ethics of 
care perspective, the resolution of family law problems depends on contextualizing the dispute 
in terms of responsibility and caring, which involves addressing the concerns and attending to 
the needs and interests of all those involved. 

legal theory that is inattentive to the relationships of care and connection between people 
cannot adequately address the issues families face. Woodhouse writes that “[l]aw tends to dis-
place a child’s concrete experience of care with an adult’s abstract conception of right”.118 for 

110 see minow, supra note 10� at 50–52, for an elaboration of this argument.

111 arneil, supra note 88 at 88.

112 gilligan, supra note 105 at 164–165.

11� smart, “equal shares”, supra note �� at 499.

114 hilary lim & Jeremy Roche, “feminism and children’s Rights: The politics of voice” in dierdre fottrel, ed., Revisiting 
Children’s Rights: 10 Years of the UN Convention on the Rights of the Child (cambridge: Kluwer law international, 2000) 
51 at 72 [lim & Roche, “The politics of voice”]. in their article, lim and Roche refer to research conducted in the united 
Kingdom that supports this point.

115 smart, “children’s shoes”, supra note 79 at �17–�18.

116 Woodhouse, “hatching the egg”, supra note 2 at 1761.

117 Bridgeman & monk, supra note 82 at 15, similarly articulate this point.

118 Woodhouse, “hatching the egg”, supra note 2 at 1810.
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family law to respond effectively to children, the law must take seriously the activity of caregiv-
ing and the interdependencies between family members. law needs to reconceptualize parent-
hood from entitlement to responsibility, autonomy to connectedness, and self to others.119 The 
best interests of the child principle should be primarily concerned with how the interests of the 
parent and the child link together in relationships.120

focusing on children highlights the importance of placing moral and legal value on re-
lationships, interdependence and care. Traditional rights discourse’s concern with individual 
autonomy ignores the interdependencies of family relationships, and consequently, does not 
enable the protection and promotion children’s best interests. as Woodhouse states, “[w]e en-
courage families in trouble to atomize into units with independent claims of right, rather than 
coalescing around children’s concrete needs”.121 a child-centred perspective would place chil-
dren, not parents, firmly at the centre of moral and legal concern and would evaluate parents’ 
authority and obligations through the lens of children’s needs and experiences.

although attaching moral and legal significance to relationships, interdependency and care 
is essential to promoting and protecting children’s best interests, it is equally imperative that the 
legal system be attuned to power dynamics within familial relationships. an emphasis on inter-
connectedness without a concomitant assessment of power will be inadequate to protect and 
promote children’s interests.122 The legal system denied equal rights to other excluded groups, 
such as women and minorities, because it constructed them as lacking capacity.12� historically 
excluded groups succeeded in their rights claims by reconstructing themselves from weak, in-
competent individuals in need of protection to competent, autonomous actors worthy of rights. 
children cannot redefine themselves as equally competent to adults so “powerful elites”124 
decide which children’s claims will be recognized. 

in this way, feminist concerns about the importance of relationships and interdependence 
can also mask the power that women hold over children. The feminist argument that adults 
are also interdependent misses a fundamental distinction between the different relationships 
that adults and children have, namely, that children have no choice because of their incapacity 
and immaturity, and thus, need adults to care for them. an account of rights that emphasizes 
interdependent relationships without an assessment of power is a sophisticated version of rights 
discourse that still places capacity at the centre.125 it is necessary to reconceptualize the mean-
ing of having and exercising rights so as not to disadvantage children. This requires a need to 
recognize the state of being itself, and not simply capacity, as significant for rights protection.

a conception of rights that does not sufficiently attend to power may disadvantage chil-
dren. guggenheim’s endorsement of framing claims on children’s behalf in terms of their in-
terests rather than their rights demonstrates this point.126 guggenheim argues that adults will 
never give children anything adults do not want them to have so it is more effective for child 
advocates to focus on children’s interests rather than suggest that adults are obliged to give 
rights to children. Rather than challenge a conception of rights that privileges powerful adults, 
guggenheim accepts that the legal system will always be adult-centric and that the best strat-
egy for getting legal and political systems to respond to children’s claims is to pursue the pro-
tection and promotion of those interests that most closely align with adult interests and values. 

119 Bartlett, supra note 101 at 298–�00.

120 Ibid. at �02–�04 for an elaboration of this argument.

121 Woodhouse, “hatching the egg”, supra note 2 at 1812.

122 federle, “Rights flow downhill”, supra note 91 at �64 –�67, makes a compelling argument in this regard.

12� Ibid. at �57-�60; Bridgeman & monk supra note 82 at 1�. 

124 federle, “Rights flow downhill”, supra note 91 at �65.

125 federle, “Rights flow downhill”, supra note 91 at �61–�62.

126 martin guggenheim, “maximizing strategies for pressuring adults to do Right by children” (200�) 45 ariz. l. Rev. 765.
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as i have argued, such an approach is problematic in the family law context as it has led to the 
valuing of adult priorities over children’s best interests.

Rights have value because they can mitigate the exclusionary effects of power through 
access to legal and political structures.127 By making legal and political claims, individuals can 
challenge structures as hierarchical and inequitable which may, in turn, provoke an institutional 
response that redistributes power and alters existing hierarchies. according to federle, “rights 
flow downhill”, in that rights shift control and power away from those who have it and towards 
those that do not, and thus, equalize relationships. federle states:

To have rights, then, is not dependent upon the capacity to exercise or as-
sert them; rather, these rights prohibit those who already have power from 
exerting it. in this sense, rights tied to power create zones of mutual respect 
for power that limit the kinds of things we may do to one another.128

from this perspective, rights are essential to children because they provide them with the 
power to command respect. 

although a new conception of rights must recognize and value relationships, interdepen-
dency and care, it must also hold the state of being itself, rather than capacity, as the central 
organizing principle for rights protection. focusing on children’s existence, as they are with 
their different needs and concerns, rather than on their incapacities and dependencies, has the 
potential to shift power from adults to children and redirect the orientation of the current adult-
centric legal system to one that is centered on children’s best interests. a legal emphasis on 
interdependent relationships must also account for power dynamics that hierarchically structure 
familial relationships. 

however, feminists have only partially engaged the concept of children’s rights.129 This lack 
of engagement can be attributed to concerns that children’s rights may threaten women’s au-
tonomy by tainting them with children’s dependence; that legal protection of children has been 
a way to control women; and that the father’s rights movement has appropriated children’s 
rights rhetoric.1�0 These concerns demonstrate that familial relationships can and have been 
used to control women and children to serve patriarchal interests. 

The legal system can threaten women and children’s well-being through a rights discourse 
that emphasizes interdependent relationships without being attuned to the ways in which pow-
er privileges certain family members over others. Because of women’s disproportionate respon-
sibilities in caregiving, it is impossible to elevate the status of children without carefully attend-
ing to the history of women’s status, recognizing that the work of childrearing is still gendered, 
and empowering children’s caregivers.1�1 it is important to be attentive to how children’s rights 
may serve and protect certain powerful interests and marginalize and devalue other interests. 
for example, the father’s rights movement has utilized the rhetoric of children’s best interests 
to advance the political and legal interests of fathers.1�2 a conception of rights that does not ac-
cord value to relationships, interdependence and caring and does not place sufficient emphasis 

127 federle, “Rights flow downhill”, supra note 91 at �65.

128 Ibid. at �66.

129 hilary lim & Jeremy Roche, “feminism and children’s Rights” in Jo Bridgeman & daniel monk, eds., Feminist Perspec-
tives on Child Law (london: cavendish publishing limited, 2000) 227 [lim & Roche, “feminism and children’s Rights”]; 
michael freeman, “feminism and child law” in Jo Bridgeman & daniel monk, eds., Feminist Perspectives on Child Law 
(london: cavendish publishing limited, 2000) 19; lim & Roche, “feminism and children’s Rights”, supra note 114.

1�0 see lim & Roche, “The politics of voice”, supra note 114 and lim & Roche, “feminism and children’s Rights”, supra note 
129.

1�1 Boyd, supra note �0 at �.

1�2 smart, “equal shares”, supra note ��.
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on the exercise of power in families risks marginalizing the needs and concerns of children and 
their primary caretakers.

Thus, listening to and hearing children’s voices requires a reconceptualization of rights that 
attaches value to relationships, interdependence and care, and emphasizes the significance of 
being, rather than that of capacity. The dominant rights framework protects and promotes the 
interests of rational, autonomous, capable individuals, and because children are unable to fit 
in this framework, they are excluded from equal rights protection. although children’s rights 
theorists attempt to create a space within the dominant rights ideology for children’s rights, 
they remain firmly embedded within the dominant rights framework and its central organizing 
principle of capacity. in order for the legal system to equally promote and protect children’s 
interests, it is necessary to redefine rights so that the state of being itself is significant and that 
relationships, interdependence and care have moral and legal value. a rights discourse that 
emphasizes interdependence and care must also be attuned to relationships of power in order 
to protect and promote children’s needs and concerns and those of their primary caregivers. a 
new conception of rights demands fundamental change of the B.c. family law system. only 
through valuing relationships, interdependencies and care will the legal system be able to hear 
what children say. 

PArt iV – moving towards Child-Centric Family law 

This section will discuss how a new conception of rights demands transformative change 
to the family law system in order to provide meaningful solutions to the problem of children’s 
exclusion. it is not my intent to make specific recommendations, such as statutory amendment, 
but rather, to suggest more broadly what family law in B.c. could look like if guided by a new 
conception of rights. including children’s voices in family law proceedings not only requires 
creating the space for them to speak, but also demands more substantive change so that what 
they say can be heard.

 the need For trAnsFormAtiVe ChAnge

meaningful incorporation of children’s voices into family law processes will require trans-
formative change. if we do allow children to speak and actually attempt to hear what they are 
saying, it will be harder to find solutions.1�� including children’s perspectives in a meaningful 
way will alter the entire family law process. however, feminist and critical race scholars have 
argued that access to processes of power does not necessarily ensure substantive equality.1�4 
similarly, merely including children’s voices will not result in the substantive change that is 
required to actually hear and value what they are saying. if children speak in terms of relation-
ships, interdependence and care, their voices will be difficult to hear in legal proceedings that 
determine and enforce individual, autonomous rights. adult interests will continue to take pri-
ority unless the system itself undergoes transformative change.

simply increasing children’s involvement in a legal process that is itself flawed will not 
result in custody and access decisions that are in children’s best interests. smart is hesitant to 
increase children’s participation in legal processes merely because of our discomfort with their 
exclusion.1�5 she claims that we may need to look at solutions outside of legal forums. smart 
argues that a rights framework is problematic because it translates personal and private matters 
into legal language; reformulates the issues into those relevant to law, not to ordinary people; 

1�� smart, “children’s shoes”, supra note 79 at �09.

1�4 fitzgerald, supra note �1 at 91.

1�5 smart, “family law”, supra note 47 at 15�.
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places people in opposition to one another; and removes and isolates individuals from the fa-
milial context during the dispute, but forces them to re-enter that context once the dispute is 
settled. smart’s concerns illustrate that it may be harmful to insert children into an adversarial 
family law process that is inherently flawed. however, the new conception of rights that i have 
introduced would require changes to the family law process itself, making it more suitable for 
children specifically, and families generally.

heAring Children’s VoiCes

if rights discourse valued interdependent relationships, then custody and access determi-
nations could focus on the quality of relationships as expressed by children and their parents. 
Boyd’s preference for a primary caregiver presumption as opposed to a legal preference for 
joint custody can be attributed to a desire to have the law recognize and value those “who take 
responsibility for care for children, largely women”, rather than emphasize “paternal claims 
to care about children”.1�6 according to Boyd, privileging actual relationships of care in legal 
decision making benefits children and their primary caregivers, who are predominantly women. 
similarly, fineman’s mother/child dyad metaphor refashions conceptions of family and intimacy 
by making caregiving and nurturing the core family relationship rather than the sexual relation-
ship between parents.1�7 By constructing caregiving as the central unit of concern, fineman 
claims the law will emphasize relationships of caregiving which will result in legal decisions that 
better support and advance children’s interests. 

Both Boyd and fineman state the need for the law to recognize, promote and protect 
actual relationships of care. as Woodhouse articulates, a child-centred perspective would ex-
pose the fallacy that children can thrive while their caregivers struggle.1�8 if the law valued 
and focused on interdependent relationships, it would be clear that caregivers’ needs cannot 
be severed from those of their children. Boyd points to studies that demonstrate that a child’s 
well-being is intimately connected to the well-being of the child’s custodial parent.1�9 Both the 
mother/child dyad and the primary caregiver presumption seek to protect and promote inter-
dependent relationships to ensure children’s well-being.

it is not obvious, with either the primary caregiver presumption or the mother/child dyad, 
how family law processes would seek out and hear children’s voices in custody and access de-
cisions. Without explicitly creating a space for children’s perspectives to be voiced and heard, 
there remains a risk that the legal system better recognizes and protects a primary caretaker’s 
needs and interests but still does not sufficiently consider children’s needs. despite the correla-
tion between a caregiver and a child’s well-being, the reasons for including children remain. 

in order for the legal system to serve children’s best interests, it must value and support 
relationships of care as well as children’s voices. children must acquire legal standing in family 
law disputes because standing is the law’s primary mechanism for hearing and valuing differ-
ent perspectives.140 however, the establishment of legal standing for children would require a 
fundamental restructuring of legal conflicts. such a restructuring could benefit both children 
and their caregivers. for example, if children involved in family law disputes had separate le-

1�6 Boyd, supra note �0 at 157.

1�7 fineman, supra note 81. fineman uses the metaphor of the mother/child dyad to emphasize the nurturing unit of the 
caretaker. she argues that family law’s focus on the sexual affiliation between parents, rather than the nurturing relation-
ship between parent and child, deflects serious attention away from children. in her metaphor, the child represents all forms 
of inevitable dependency—the ill, elderly, disabled, and children. The mother stands for caregivers, who can be male and 
female alike.

1�8 Woodhouse, “hatching the egg”, supra note 2 at 1824.

1�9 Boyd, supra note �0 at 1�2.

140 see fitzgerald, supra note �1 at 99–109, for an elaboration of how according legal standing to children could result in 
tremendous change to family law.
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gal representation, it could relieve parents from the responsibility of promoting children’s best 
interests.141 free from asserting the best interests of the child, parents could voice their own 
perspectives and experiences. according to fitzgerald, parents could voice their hopes and con-
cerns for their child as well as their own personal needs, the depth of the bond they share with 
their child and the personal effect that separation would have on them as parents. fitzgerald 
aptly states:

if the law paid attention to and valued family members’ own perspectives, 
the law might learn to value familial bonds. courts would entertain, not 
abstract adult rights or vague state interests, but children’s and parents’ ex-
perience as family members and their very identities as children and parents. 
Were the law to entertain and value familial bonds, then our jurisprudence 
of personhood could broaden to include parents in their identities as parents 
and children in their identities as children. indeed, under such a broadened 
view of personhood, children and parents define one another, unable to 
secure their identities without relationship with each other.142

fitzgerald’s quote highlights how a reorientation from individual rights to rights that pro-
tect and promote interdependent relationships can assist the court in seeking resolutions that 
are most likely to preserve familial bonds. The B.c. family law system needs to recast family 
disputes so the court can hear, from children and their parents, the core issues of custody cases: 
love, loss, and family relationships. The court can then weigh the relative strengths of and 
threats to family bonds and make custody and access determinations that respect and promote 
interdependent relationships and caregiving. 

often those against increasing children’s involvement in custody and access decisions ar-
gue that children should not have the responsibility of deciding their parents’ dispute. however, 
the inclusion of children’s voices does not mean that children should become the decision-mak-
ers. Woodhouse claims:

asking the child question, listening to children’s authentic voices, and em-
ploying child-centered practical reasoning are not the same as allowing 
children to decide. They are strategies to ensure that children’s authentic 
voices are heard and acknowledged by adults who make decisions. The hard 
choices … call for hard listening to children’s needs and experiences.14�

Judges, not parents or children, are the ultimate decision-makers who must ascertain and 
consider both parents’ and children’s perspectives in order to make a fully informed decision. 
Rather than placing the burden of decision making on children’s shoulders, increasing oppor-
tunities for children to voice their views enables judges to make decisions in children’s best 
interests. additionally, seeking children’s views on their needs, concerns and interests does not 
necessarily involve asking a child which parent they would prefer to live with. as Thomas and 
o’Kane acknowledge, it is important to take into account the emotional context of children’s 
wishes and feelings, and to work with children in a process of explanation and reassurance, 
rather than simply asking them to make a choice.144

141 for more information on the advantages and disadvantages of separate legal representation for children, refer to: Bessner 
supra note 1� at 2.0; o’connor, supra note 28 at 5�-55; andrews & gelsomino, supra note 86; Nicola Taylor, megan 
gollop & anne smith, “children and young people’s perspectives on their legal representation” in anne smith, Nicola 
Taylor & megan gollop eds. Children’s Voices: Research, Policy and Practices (auckland: pearson education New zealand 
limited, 2000) 110 [Taylor et al.]; William Keough, “The separate Representation of children in australian family law: 
effective practice or mere Rhetoric?” (2002) 19 can. J. fam. l. �71. 

142 fitzgerald, supra note �1 at 104–105.

14� Woodhouse, “hatching the egg”, supra note 2 at 1840-1841.

144 Thomas & o’Kane, supra note 6� at 152.
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rePresentAtion oF Children’s interests

several authors have discussed various ways to represent children’s interests in the court 
system.145 it is beyond the scope of this paper to engage fully with this debate; however, it is 
important to make a few key points. a welfare model of legal representation, where a lawyer 
defines and promotes children’s best interests, is outdated and unaccountable to children. a 
guardian ad litem and a family advocate operate from the premise that children are under a le-
gal disability, and that adults must determine and represent children’s best interests to the court. 
Both of these methods perpetuate an adult-centric family law system that, as i have argued, 
serves adult priorities over children’s best interests. 

unfortunately, determining what form of legal representation can best bring children’s 
views to the court returns to a discussion of children’s competency. however, if one starts from 
the premise that children are not legally disabled due to their incapacity, but have rights that 
protect them as full persons and that recognize and value their relationships and need for care, 
discussions of competency do not threaten children’s interests. By involving other professionals 
such as social workers, and by training lawyers in child development, it will be possible to as-
sess, on an individual basis, whether a child is capable of communicating his or her views.146 if 
so, the courts should appoint a child advocate to represent those views. if, however, the child is 
unable to do so, an amicus curiae should gather relevant information to bring forth the child’s 
perspective. 

effective legal representation of children will require more than just appointing lawyers to 
children.147 B.c. should develop criteria for the selection, training and remuneration of child 
advocates in recognition of the different skill set required to work with and for children. in order 
to prevent the influence of adult parties, the B.c. government should increase legal aid to fund 
child representation. additionally, Bessner recommends the establishment of an ombudsperson 
or child advocacy office that is responsible for informing children of their rights to a lawyer and 
coordinating training for lawyers. There is also the need for a special code of ethics and a code 
of practice for lawyers working with children. Taylor, gollop and smith, based on their inter-
views with children and their lawyers about the effectiveness of legal representation, present an 
insightful draft code of practice for lawyers who work with and for children.148

mediAtion

although some of the aforementioned changes may contribute to a more child-centric 
model of family law, many have criticized the inability of an adversarial process to deal effec-
tively with family disputes.149 indeed, the recent B.c. Taskforce recommends that the province 
move the family justice system from an adversarial framework to one where mediation and 
other consensual processes such as collaborative family law are the standard rather than “alter-

145 Refer to note 140; see also Putting Children First, supra note 64, Recommendation 11.

146 at the office of the children’s lawyer in ontario, lawyers and social workers work collaboratively in order to ascertain 
children’s views and advocate on their behalf. see Rachel Birnbaum & dena moyal, “how social Workers and lawyers 
collaborate to promote Resolution in the interests of children: The interface between law in Theory and law in action” 
(200�) 21 c.f.l.Q. �79.

147 see Bessner, supra note 1� at 2.7 and 2.8, for detailed recommendations in this regard.

148 Taylor et al., supra note 140 at 1�2. Taylor et al. interviewed twenty New zealand children ages eight to fifteen and twelve 
lawyers that were appointed to represent them in order to acquire qualitative research data on the effectiveness of legal 
representation for children. Their research supported the following proposed recommendations for a draft code of practice 
for child advocates: involve children in deciding upon an appropriate time and setting for meetings; meet with the child; 
explain the role of a lawyer and define the lawyer-client relationship in language that the child will understand; explain the 
limits of confidentiality and the fact that information shared by the child will be made available to others; explore options 
for resolution and explain the implications of each possibility; regularly inform children as cases progress; put children’s 
views before the court; debrief children and advise them of the outcomes of cases; and inform children that they can con-
tact their lawyers if future problems arise.

149 see e.g., gregory firestone & Janet Weinstein, “in the Best interests of children” (2004) 42 fam. ct. Rev. 20�.
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native” dispute resolution (“adR”) mechanisms.150 although children’s involvement in media-
tion and other consensual processes is a topic unto itself, given adR’s increasing prevalence in 
resolving family law disputes and the potential for adR to be more attentive to relationships 
among family members, it is important to make a few brief remarks.

children’s participation in mediation is contested.151 for example, emery argues that it 
is in children’s best interests not to be included in mediation because it places children in the 
middle of their parents’ dispute and burdens children with the responsibility of making adult 
decisions.152 others speak to the benefits of including children in mediation, including improved 
understanding, improved relationships with parents, enhanced feelings of competence and 
self-determination, and increased ability of parents to make decisions in their children’s best 
interests.15� 

as with children’s involvement in legal processes, the question that should be asked is how 
mediation can be structured in a way to create space for children to express their views without 
conveying to children that they are responsible for making the ultimate decision for their fami-
lies. children can be involved in mediation in ways that do not harm them.154 including children 
in adR processes can assist parents to better understand how their marital dispute affects their 
children. By listening to children’s perspectives, parents can make informed custody and access 
decisions that can better serve their children’s interests. 

PArt V – Conclusion

By excluding children from meaningful participation in custody and access decisions, the 
B.c. family law system serves and protects adults’ concerns rather than children’s interests. The 
inclusion of children’s voices in custody and access decisions is justifiable on several grounds: 
increased participation is likely to have positive effects on children; children are social actors 
who construct their own knowledge; principles of equality, dignity and respect demand that 
children have the opportunity to voice their views; international commitments and the recom-
mendations of domestic law reports support the inclusion of children’s perspectives; and the 
incorporation of children’s voices will result in better legal decisions. 

in order for the legal system to accord moral and legal significance to children’s claims 
on par with that of adults, it is necessary to frame children’s claims in the language of rights. 
however, the dominant conception of rights as the domain of independent, autonomous and 
capable individuals necessarily excludes children because of their dependence and maturing ca-
pacities. Thus, if family law processes are going to serve children rather than marginalize them, 
a new conception of rights is required. a new conception of rights that places being, rather than 
capacity, at the centre and emphasizes interdependence, relationships and care while attending 
to power dynamics within families, will better protect and promote children’s interests.

meaningful incorporation of children’s voice into family law processes will demand trans-
formative change.  merely increasing children’s participation into a family law system that is 
flawed will not result in custody and access decisions that are in children’s best interests. legal 
standing for children will not only create the space for children to express their views but will 

150 B.C. Taskforce, supra note 78.

151 o’connor, supra note 28 at 40–47; ernest sanchez & sherrie Kibler-sanchez, “empowering children in mediation: an 
intervention model” (2004) 42 fam. ct. Rev. 554  [sanchez & Kibler-sanchez].

152 Robert emery, “children’s voices: listening—and deciding—is an adult Responsibility” (200�) 45 ariz. l. Rev. 621.

15� B.C. Taskforce, supra note 78 and melissa schoffer, “Bringing children to the mediation Table: defining a child’s Best 
interests in divorce mediation” (2005) 4� fam. ct. Rev. �2� [schoffer].

154 see sanchez and Kibler-sanchez, supra note 151; o’connor, supra note 28 at 40–47; and schoffer, supra note 15�, for 
ideas on how to include children in mediation in beneficial and productive ways. 
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also allow parents to convey their perspectives and experiences. however, effective legal rep-
resentation requires that lawyers are sufficiently trained to work with children and that codes 
of ethics and practice guide lawyer’s actions. mediation can provide an effective way to resolve 
family disputes outside the adversarial system. children can and should be involved in media-
tion so that custody and access decisions can reflect their interests and concerns. 

children not only require the space to express their views but they need trained profes-
sionals and a legal system that values interdependence, relationships and care so that those in 
the legal system can hear what children say. The inclusion of children’s voices will better enable 
courts to make custody and access determinations in the best interests of the child.


