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Welcome to the inaugural issue of Appeal — review
of current law and law reform. The Privacy edition
is the culmination of a year’s efforts between the
students, staff and faculty at the University of
Victoria, Faculty of Law. Already we anticipate
another year of hard work ahead as we continue
production of the next edition of Appeal — the Youth
& Aging issue. The idea for Appeal began with
several law students who saw the possibility of
producing a first-rate law journal run by students.
However, it was quickly realized that for this
project to be successful, Appeal would have to offer
something different from the traditional law review.

Appeal was created as an alternative.

From the start, our vision was to provide a forum
for discussing the state of Canadian law and
possibilities for its reform in a manner that was
accessible, challenging, and representative of the
views of tomorrow’s law-makers. The students who
designed Appeal sought to publish work that was
highly critical, written from the point of view of
those who are beginning their involvement in law.
Coupling these fresh views with the real-life experi-
ences and diverse backgrounds that today’s students
bring to their studies, Appeal was envisioned as a
meeting-point for new and exciting perspectives.
The intention was to publish work that would inter-
est more than just the legal specialist.
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Although the mandate of Appeal was designed to
draw together these many different values and
ideals, a common theme runs throughout: a
commitment to publishing student work. It is our
belief that there is a vast pool of intelligent, critical,
and timely work being done in the law today that
has too few forums for expression. For the most
part, the research and writing that Canadian law
students produce each year goes unrecognized and
unpublished. Appeal was created to provide an
outlet for that work, allowing law students to
express their observations and ideas in a student-
run, and student-written journal.

The Privacy edition of Appeal is the realization of
these goals. Not only has our inaugural issue
garnered insightful and informative papers on the
present condition of Canadian law, but the material
published also provides important and thought-
provoking arguments dealing with new avenues of
change and reform. In addition to the feature
articles, this edition also presents many shorter,
critically-reasoned articles in the Trends and
Developments section. In these pieces, writers
explore specialized areas of the law and develop
arguments for reform. In conjunction with the read-
able style cultivated by the editors and writers,
Appeal represents a law review that is accessible,
interesting, and challenging.

It is our hope that by the time you have read the
Privacy edition, you will be excited by Canadian
law of today as written by those who will shape it
tomorrow. We most definitely are. Additionally, we
hope our student readers will recognize the poten-
tial of their own research and writing, and will be
inspired to seek a broader audience for their work.

The Appeal Editorial Board.
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No Lock on
the Door

Privacy and Social Assistance Recipients

In 1928 Virginia Woolf, asked to address the these are born individual autonomy and personal
subject of “women and fiction,” wrote, “a woman dignity.
must have money and a room of her own if she is to As this “room” was denied women in Woolf’s
write.”! In A Room of One’s Own, Woolf posited England, it is denied Canada’s poor. In particular,
wealth and privacy, privileges denied her sex, as recipients of social assistance suffer incessant
keys to equality: invasions of privacy. Ontario’s General Welfare

Assistance Act directs welfare administrators to
“provide assistance ... to any person in need.”®
However, in assisting with recipients’ economic
needs, the administration of social assistance denies
them the basic psychological need of privacy and
the autonomy and dignity to which privacy is essen-
Women did not have money to buy themselves time tja]. The inequality of already disadvantaged individ-

And (pardon me the thought) I thought, too,

of the admirable smoke and drink and the deep
arm-chairs and the pleasant carpets: of the
urbanity, the geniality, the dignity which are the
offspring of luxury and privacy and space.2

away from the daily struggle, to “escape a little uals is thereby perpetuated; and, as it stands now,

from the common sitting room and.see thg these individuals find little refuge in the law.
sky, too, and the trees or whatever it may be in This inequality should be reason enough for

themselves.”> Women had neither the physical nor reform. Were this not in itself persuasive, Canadian Eltzabeth Maclariane re-
mental “room™ to observe the condition of their governments might be compelled to act in the inter-  ceived her Bachelor of
lives, let alone question that condition or work to ests of economy. While our governments maintain Laws from Osgoode Hall
change it. This “room™ is a basic human need. It that the administration of welfare must be invasive Law School, She is
allows us to control our accessibility to others.* It in order to ensure that individuals capable of presently articling with a
allows us secrecy, anonymity and solitude.’ Of law firm in Toronto.

Volume 1 ¢ 1995 Review oF Current Law anp Law Rerorv INIRIRIEIINIR



supporting themselves do not remain a “drain” on
the public purse, the damage done by this invasive-
ness only promotes recipients’ continued financial
dependence on the state.

As in Woolf’s “Oxbridge,” the privileges of
“luxury and privacy and space” and the dignity that
is their “offspring” are much desired by, but denied
to, the disadvantaged in Canada. A 1992 survey re-
ported that 92 per cent of Canadians were at least
moderately concerned about issues of privacy.’
Furthermore, these concerns were highest in groups
“which historically have been less powerful in
Canadian society,” including the elderly, those with
less education, and women.3 These are also among
the most economically disadvantaged groups in
Canada, and therefore the most vulnerable to
privacy invasions. As social scientist Bruno
Bettelheim observes, the negative correlation

between poverty and privacy

and Family Benefits Act!# afford recipients hous-
ing. However, what the state gives with one hand it
takes away with the other. Adequate housing does
not ensure the privacy, nor protect the dignity of so-
cial assistance recipients. There is more to privacy
than mere physical space.

What more there is has been the subject of end-
less debate. In Privacy, Intimacy and Isolation,
Julie Inness was driven to conclude that “[e]xplor-
ing the concept of privacy resembles exploring an
unknown swamp.”13 Such an exploration reveals
myriad definitions. Social philosopher Erving
Goffman describes privacy as an individual’s ability
to “hold objects of self-feeling — such as his body,
his immediate actions, his thoughts, and some of
his possessions — clear of contact with alien and
contaminating things.”16 Legal theorist Richard
Posner has defined it as an economic interest in the
withholding of personal

nat the state gives wiz,
. WOt ensure the Prl'Vacy ’ZO’Ze /land it lakes away with the other-
st rivacy th * 0T protecy g, dion: : : tance
;s more top €Y than me € aignity of social assis

Late housing
nts. There

9
.

doe recipté

re .

Physicq) space.”
has deep :
historical roots:

My home ought to be my castle where I am
protected from anyone’s intruding on my
privacy. But my home is my castle only when it
is my private possession. Understandably, it was
the lord of the castle who first claimed privacy
for himself and his doings. Thus from the very
beginning, demands for privacy were closely
connected with private property. Whoever owned
no place of his own, owned no privacy either,
and he has very little even today.?

The poor often find themselves quite literally
without “a room of [their] own”: the homeless
without walls to shield them from the view of
passers-by;10 those in psychiatric hospitals, nursing
homes, prisons and other institutions “never fully
alone ... always within sight and often earshot of
someone ...”;!! and those in subsidized and
low-income housing, too many to a room, exposed
to their neighbours by substandard construction.!2

Between many Canadians and the street, the
institution, and the slum stands social assistance.
Shelter allowances provided for in regulations
under Ontario’s General Welfare Assistance Act 13
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information.!7 Most legal
scholarship, however, has inherited from Samuel
Warren and Louis Brandeis’ 19th century work,
“The Right to Privacy,” the proposition that privacy
is “the right to be left alone.”!8

While there is no universally accepted definition
of privacy, legal theorists Anita Allen and Ruth
Gavison have noted some near-universal ground. In
Uneasy Access: Privacy for Women in a Free
Society, Allen distilled from the literature a defini-
tion which characterizes privacy as the ability to
control our accessibility to others.!9 In “Privacy and
the Limits of the Law” Gavison arrived at a similar
definition, describing privacy as a “complex of ...
three independent and irreducible elements:
secrecy, anonymity, and solitude;"20 respectively,
restrictions on “the extent to which we are known
to others,” “the extent to which we are the subject
of others’ attention,” and “the extent to which oth-
ers have physical access to us.”2!

It is to the secrecy, anonymity, and solitude of
social assistance recipients that the state does
violence. In exchange for “a room of [their] own,”
social assistance recipients sign away their right to
control their accessibility to others. Under Ontario’s
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social assistance legislation, a recipient’s benefits
may be cancelled or suspended where she “fails to
provide ... information required to determine initial
or continuing entitlement to or eligibility for a ben-
efit or the amount of an allowance.”22 The broad
working of this provision allows welfare workers a
broad scope of inquiry and recipients little room to
refuse to disclose personal information. Almost any
question could be loosely linked to entitlement or
eligibility. In Gavison’s terms, recipients are unable
to maintain secrecy. They are unable to control “the
extent to which [they] are known to others.” For
example, one recipient described being grilled by a
worker as to how quickly she went through sanitary
napkins and how much she spent on lipstick and
on an occasional coke at the mall; “It was a very
humiliating experience. The questions were really,
really indiscreet.”23

On March 28, 1994, the Ontario government
reinforced this legislated provision with a new
policy called Enhanced Verification and Case File
Investigation. By imposing more stringent disclo-
sure requirements and more regular file reviews for
both general welfare and family benefits recipients,
the policy will further reduce their realm of Secrecy.
The policy’s stated goal is to “maximize account-
ability, to ensure that clients are eligible and receiv-
ing accurate entitlements.”24 According to the
government, it is just one in an “array of comple-
mentary initiatives” aimed at keeping costs down.2S

Among these “complementary initiatives” were
increases to the fraud investigation budget. On
April 2, 1994, the Toronto Star reported:

Under the much-trumpeted crackdown on
welfare fraud launched Monday, Ontario will
hire 270 people, at a cost of $21.5 million during
the next 13 months, to conduct a systematic
review of the 319,000 welfare cases it adminis-
ters. Ontario will give a further $20 million to
municipalities during the next two years to aid
them in detecting fraud among the almost
370,000 social assistance cases they handle.26
[emphasis added]

Even before this latest initiative was announced,
social assistance recipients had begun to feel the
effects of a “crackdown”. The Legal Clinic Steering
Committee on Social Assistance provides a few
examples:
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... in one case a welfare recipient met her Reeve
in the local grocery store. He followed her
through the store and finally looked in her cart
and commented that she didn’t really need to be
on welfare if she could afford to eat so well. ...
Another welfare recipient who had obtained a
job bouglit a soft
drink and candy bar
for her break. A
local politician who
knew she was on
welfare saw her
castigated her ‘that
that was not the
kind of food that
GWA recipients
should eat.”2’

These recipients were
unable to maintain
anonymity, Gavison’s
second indicator of
privacy. With 270
newly hired “Rae’s
Raiders”28 whose
mandate is to system-
atically review all
welfare and family
benefits files, recipi-
ents will probably
have even less control
over “the extent to
which [they] are the
subject of others’
attention.”

The Ontario gov- ; )
ernment has stated that "
“home visits,” the I
most invasive investigative technique, will only be
conducted “where they are required.” 29 Social as-
sistance recipients, however, tell a different story.
The Ontario Coalition Against Poverty’s Toronto
Direct Action Committee recorded, among many
incidents of abuse, a case where a man was given
only 20 minutes notice of such a visit:

[He] says they have been most aggressive and
rude. ... Malicious complaint by hostile relative
the source of the problem. Man, who is just
going into hospital to have third brain tumour re-
moved, is not running business out of home as
alleged.30
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This story provides an example of why social
assistance recipients are unable to maintain solitude.
They are unable to control the extent to which others
have physical access to them.

Finally, in June of 1994, the Ontario government
revamped the Ministry of Community and Social
Services’ Form 3,3! the Consent to Disclose and
Verify Information, under the Family Benefits Act
and the General Welfare Assistance Act. Now, for
the purpose of determining and verifying eligibility,
all recipients of social assistance in Ontario must
consent to the release of their banking information,
the possible disclosure to anyone of their personal
information, and the exchange of information about
them between all levels of government. In effect,
recipients must sign away their right to control their
accessibility to others.

In denying social assistance recipients privacy,
the state may be perpetuating their disadvantage.
Warren and Brandeis asserted that invasions of pri-
vacy such as the above can cause “mental pain and
distress, far greater than could be inflicted by mere
bodily injury.”32 Their assertion is supported by the
observations of social scientists Bruno Bettelheim
and Joseph Kupfer. Bettelheim remarked that too
little privacy can lead to “feelings of incompetence,
anomie, even violence.”3 Interestingly, these
characteristics figure prominently in negative
stereotypes of social assistance recipients. Kupfer
noted, in particular, the experience of those in insti-
tutions who are “systematically, chronically denied
privacy™:

The total loss of privacy characteristic of
Orwell’s totalitarian society is found in “total in-
stitutions” such as prisons. As Erving Goffman
observes in Asylums: ... “in total institutions
these territories of the self are violated. ...” As a
result, the individual’s self-concept shrinks to fit
his powerless condition and his autonomy is
diminished.34

The invasions of privacy suffered by social assis-
tance recipients are systematic and chronic.
Arguably, their “territories of the self” are violated
in much the same way as those of institutional in-
mates. This “powerless condition” may, in some re-
cipients, lead to a kind of learned helplessness, the
kind of helplessness that might be mistaken for
freeloading laziness.

Kupfer also observed: “Depending on the
individual and the extent of privacy loss, the
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individual’s sense of trustworthiness is threatened.
Loss of privacy tends either to obstruct the forma-
tion of a sense of trustworthiness or erode one
already formed.”35 This would suggest that the
constant scrutiny, with its implied accusation of
dishonesty, harms social assistance recipients.
Everything they say must be verified and corrobo-
rated as if they are presumed to be lying. It would
follow from Kupfer’s observations that public
suspicions, as expressed by the government, cause
social assistance recipients to doubt themselves.
Like Virginia Woolf, Simone de Beauvoir, in The
Second Sex, cited women’s poverty and lack of
privacy as one reason for their absence from the
ranks of celebrated artists, writers, and philosophers.
She wrote: “When the struggle to find one’s place in
the world is too arduous, there can be no question of
getting away from it. Now, one must first emerge
from it into a sovereign solitude ...” 30 In denying
social assistance recipients privacy, the state may
be denying them the opportunity for creative self-
fulfillment. Gavison explained:

By restricting physical access to an individual,
privacy isolates that individual from distraction.
... Freedom from distraction is essential for

all human activities that require concentration,
such as learning, writing, and all forms of
creativity.3’

Indeed, the system does not allow social assistance
recipients “the freedom from distraction” they
would require to upgrade their education, for exam-
ple. Bettelheim wrote of impoverished children: “To
think the thoughts we want such children to think
and make their own requires bigger spaces for inter-
action than are presently available to them and their
parents.”38 The same arguably applies to social
assistance recipients. In order to envision avenues
out of financial crisis, recipients must have more
room than the invasive administration of social
assistance allows them.

These invasions of privacy are imposed on social
assistance recipients in the name of “fiscal responsi-
bility.” On January 20, 1994, the Toronto Star
quoted a Thunder Bay politician recommending
welfare recipients be stripped of their privacy rights
to prevent any unjustified dipping into public
coffers. “The right of the public to protect its
money must outweigh the right of an individual to
privacy,” Alderman Evelyn Dodds reportedly told a
legislative committee reviewing Ontario’s
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Municipal Freedom of Information and Protection
of Privacy Act.%

Ironically, a recent Quebec study concluded that
measures to reduce welfare fraud in that province
cost taxpayers far more than they uncovered in
fraud.40 Furthermore, the Legal Clinic Steering
Committee on Social Assistance observed that
“[pJeople living in deep poverty are already in a
state of financial and emotional crisis.”4! The

citizen’s reasonable expectation of privacy in a free
and democratic society.”44 However, in the ten
years since Southam, there has not been a great deal
of judicial development of this broader right to
privacy.

The right to privacy might have been situated
under section 26, which provides that the guaran-
tees of specific rights and freedoms under the

Charter “shall not be construed as denying the

exist in Canada.” The United States

observations of social scientists like Bettelheim . existence of any other rights or freedoms that

and Kupfer suggest that the harm done by
invasions of privacy will only exacerbate
that crisis, thereby increasing the

barriers to recipients’ financial self-
sufficiency.

Kupfer writes that, “[t]he
necessity of privacy for the
development and main-
tenance of an au-
tonomous self-con-
cept ... grounds the
public policy of pri-
vacy, arguing against a
totalitarian state.”42 His use

Privacy is
power. An unequal
distribution of privacy
is both cause and effect of an
unequal distribution of power.
... it is an inequality which
the law has been

Supreme Court has upheld a right to pri-
vacy under the Ninth Amendment, a
parallel provision of the United
States Constitution. However,
only the British Columbia
County Court, in R. v.
Otto, and the Ontario
Court, General
Division, in Roth
v. Roth,% have
followed this
American lead.
Given the detrimental

of the word “totalitarian” may he sitant to impact of privacy invasions
seem, in the context of a discus- . on individual autonomy and
sion of privacy, alarmist. However, it recognize personal dignity, it would seem that

derives from the understanding that

privacy is essential to autonomy. Privacy

is power. An unequal distribution of privacy

is both cause and effect of an unequal distribu-
tion of power. Unfortunately, it is an inequality
which the law has been hesitant to recognize and

for which, as yet, there is no adequate legal remedy.

PRIVACY fAIND THE
CHARTER

Privacy has been called “the most comprehen-
sive of rights and the right most valued by civilized
men.”43 In this light, it is perhaps surprising that
the right to privacy is not explicitly provided for
under the Charter and that the courts have been
reluctant to find it implied there. In Canada (D.LR.,
Combines Investigation Branch) v. Southam, the
Supreme Court of Canada characterized the right
against unreasonable search and seizure under
section 8 as merely one aspect of a broader Charter
right “to be secure against encroachment upon the
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privacy protection might, alternatively,
be encompassed within section 7 of the
Charter under the right to “life, liberty and

l security of the person.” In Morgentaler,

Smoling and Scott v. The Queen,*7 the Supreme
Court of Canada noted:

counsel for the appellants argued that the Court
should recognize a very wide ambit for the rights
protected under s. 7 of the Charter. Basing his
argument largely on American constitutional
theories and authorities, Mr. Manning submitted
that the right to “life, liberty and security of the
person” is a wide ranging right to control one’s
own life and promote one’s individual autonomy.
The right would therefore include a right to
privacy ...48

However, Chief Justice Dickson held: “It is not
necessary in this case to determine whether the
right [to life, liberty and security of the person]
extends further, to protect either interests central to
personal autonomy, such as the right to privacy, or
interests unrelated to criminal justice.”® More
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recently, in Rodriguez v. British Columbia (Attorney
General), 0 Justice Sopinka wrote for the majority
of the Supreme Court that

... personal autonomy, at least with respect to
the right to make choices concerning one’s own
body, control over one’s physical and psycholog-
ical integrity, and basic human dignity are
encompassed within security of the person, at
least to the extent of freedom from criminal
prohibitions which interfere with these.5!
[emphasis added]

However, he declined to discuss whether a broader
right to privacy might, at most, be encompassed
within security of the person.

Furthermore, a fundamental difficulty in advanc-
ing constitutional claims in the context of social as-
sistance is the refusal of courts to recognize such
assistance as a constitutionally protected interest.
For example, in Gosselin v. Quebec (Procureur
Generale),5? claimants brought a class action under
section 7 of the Charter challenging a change in that
province’s social assistance scheme. Under the new
policy, allowances for single employable people
under 30 were reduced to one-third the amount
allowed for people over 30, unless they participated
in a “workfare” program. The Quebec Superior
Court dismissed the claim on the ground that
section 7 does not protect economic interests. The
court failed to recognize that the reduction would
deprive the claimants of a minimum standard of liv-
ing, arguably rendering meaningless their Charter
right to life, liberty and security of the person.33

In characterizing the receipt of social assistance
as an economic interest outside the protection of the
Charter, the courts are exhibiting a reluctance to
interfere with governments’ flexibility in balancing
the needs of their constituents against fiscal
restraints.54 Martha Jackman criticizes this reluc-
tance:

... [T]o the extent that social welfare depen-
dence is the primary indicator of poverty, and
poverty is the most pervasive manifestation of
disadvantage in our society, I conclude that be-
cause courts are unwilling to address social
welfare claims, they have deprived the Charter
of meaning where it should have held the
 greatest promise.5

Were a right to privacy to be recognized under the
Charter, the characterization of social assistance as
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a mere economic interest would allow a court
considering a recipient’s claim to privacy to

invoke what amounts to a doctrine of waiver. If an
individual has no constitutionally protected interest
in receiving social assistance, it could be found
under section 1 of the Charter that requiring
recipients to “consent” to the relinquishment of
their privacy rights in exchange for such assistance
is reasonable in a “free and democratic society.”
Thus, the Charter is unlikely to remedy the invasions
of privacy suffered by social assistance recipients.

PROVINCIAL PRIVACY
LEGIJLATION

Some provinces, including British Columbia and
Ontario, have enacted privacy protection legislation.
Ontario, where social assistance is administered
both by municipalities and the province, has two
acts: the Freedom of Information and Protection of
Privacy Act (FIPPA)3¢ and the Municipal Freedom
of Information and Protection of Privacy Act
(MFIPPA).57 The Ontario Information and Privacy
Commissioner has described the scope of protection
under the acts:

When a government institution collects personal
information from an individual, it may only use
the personal information for the purpose for
which it was collected, or a consistent purpose.
In most cases, an individual should be able to
see his or her own personal records, and a gov-
ernment institution may not disclose personal in-
formation unless permitted by this Act.>8

The most obvious limitation of the Ontario acts is
that they offer protection only against the release of
personal information collected by government
authorities, without recognizing the privacy interest
in it’s initial collection. Furthermore, the acts’
protection against subsequent release is largely
discretionary. Under section 21(1) of FIPPA, the
government may not disclose personal information
to third persons, unless one of six conditions is met,
including that “disclosure does not constitute a jus-
tified invasion of privacy.” Section 21(2) then sets
out six criteria for determining when an “unjustified
invasion of personal privacy” exists. Under section
21(3)(c), an “unjustified invasion” is presumed
where the personal information relates to “eligibil-
ity for social services or welfare benefits or to the
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determination of benefit levels,” pursuant to
section 23. However, the presumption will not
apply where “a compelling public interest in the
disclosure of the record clearly outweighs the
purpose of the exemption.”

This complex structure of broadly worded condi-
tions, criteria, presumptions and exceptions leaves a
great deal of discretion in the hands of officials, and
permits after-the-fact justifications of government
action. In 1990, the Hastings County Council or-
dered its welfare administrator to release the names
of all social assistance recipients to the council. The
Legal Clinic Steering Committee on Social
Assistance reports that “some Council members im-
plied that this was to allow them to crack down on
supposed fraud, while others suggested disingenu-
ously that this would allow them to ‘assist’ welfare
recipients to find work.”>® When the welfare
administrator resisted, the council argued section
32(d) of MFIPPA:

An institution shall not disclose personal infor-
mation in its custody or under its control except,

(d) if the disclosure is made to an officer or
employee of the institution who needs the record
in the performance of his or her duties and if the
disclosure is necessary and proper in the
discharge of the institution’s functions.

The Information and Privacy Commission
accepted that council members were officers of the
same institution as the welfare administrator, the
municipality. It also accepted that council “needed
to know” the names of social assistance recipients,
despite the fact that no supporting evidence of such
“need” was offered. Moreover, even if the commis-
sion had taken a stand against the council’s order, it
could have done no more than make non-binding
recommendations to the welfare administrator and
the council.

The Hastings County Legal Clinic brought a suc-
cessful judicial application to prohibit the transfer
of this information.%0 The judge denied the council
access to the records because he determined that no
need had been established: “... section 32(d)
requires more than mere interest and concern on the
part of the councilors.”6! However, he conceded
that he saw “no reason why, in a proper case, the
warden of the county could not be entitled to see
the names of welfare recipients.”®2 Furthermore, he
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did not elaborate the “proper case,” leaving the
privacy rights of welfare recipients in a state of
uncertainty. The Ontario government finally re-
sponded to the Hastings County Council case with
an amendment to section 11 of regulation 537 of the
revised regulations under the General Welfare
Assistance Act, which provides:

11(3) A person administering or enforcing this
Act on behalf of [a municipality, an approved
band or a district welfare administration board]
shall not disclose the identity of a person who is
eligible for or receives assistance to the head or
a member of that body without the prior
approval of the Director.%3

This amendment appears to address the

particular situation of intra-municipality disclosure.
However, myriad other invasions remain inade-
quately addressed.® The absence of restrictions on
the initial collection of personal information, the
complexity of the legal framework, the commis-
sion’s inability to make binding orders, and the un-
certainty of litigation combine to make FIPPA and
MFIPPA ineffective protection for social assistance
recipients.

Virginia Woolf wrote that “a lock on the door
means the power to think for oneself.”65 While
social assistance recipients may physically have “a
room of [their] own,” the law, as it is now stands,
affords them no “lock on the door” against persis-
tent invasions of their privacy. The quantity and
scope of the personal information recipients are
required to provide, the regularity with which they
must undergo reviews of this information, the
scrutiny to which the spectre of fraud subjects them,
and the invasions of their homes they must endure
precludes their secrecy, anonymity and solitude.
Recipients must sign away their ability to control
their accessibility to others in order to
receive assistance. Their “power to think for [them-
selves]” is undermined.

Prime Minister Jean Chretien recently declared
social assistance “the safety net that guarantees the
dignity of every Canadian.”® While social assis-
tance may ensure that the minimum financial needs
of Canadians are met, it denies those who receive it
the minimum psychological need of privacy.
Without privacy there is no dignity. The inequality
of already disadvantaged Canadians is perpetuated
by the invasive administration of social assistance.
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Moreover, neither the Charter nor Ontario’s FIPPA
and MFIPPA provide an adequate remedy.

The mandate for reform is clear. However,
Ontario’s government has been moving toward even
more aggressive denials of recipients’ privacy with
“cost containment” measures like “Enhanced
Verification” and the new Form 3. It is unlikely this
pattern will change under the province’s new
government. Unhappily, invasive measures such as
these will only inhibit recipients’ ability to recover
from the “financial and emotional crisis” that
accompanies poverty, and promote their continued
financial dependence on the state. Only greater
guarantees of privacy for recipients would, in the
long run, satisfy both the seemingly competing
goals of equality and economy. N
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1. INTRODUCTION

Public accountability of police officers is of fun-
damental importance in Canadian society. However,
after a recent police-involved shooting it was appar-
ent that some journalists, politicians, and citizens
are prepared to publicly pre-judge and condemn a
police officer’s action before all the facts are
known.! For example, within hours of this shooting,
and before an investigation was completed, the
(then) federal Minister of J ustice made statements
in the House of Commons that raised considerable
doubt about whether the presumption of innocence
was operating.2

Another Member of Parliament stated that the
officer, when confronted by the suspect, who was
wielding a butcher knife, should have shot the
suspect in the arm or leg.3 Such an expectation is
unrealistic, as the difficulty in hitting a moving
target is common wisdom among persons knowl-
edgeable in the use of firearms. This type of re-
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sponse indicates that some individuals, for ideologi-
cal, political, or other reasons, operate on the
presumption that officers have engaged in miscon-
duct, regardless of the specific circumstances of
each case. As a result, police officers may want to
consider measures that will assist in protecting their
personal interests should an allegation of “miscon-
duct” arise. One such measure is to tape record
interactions with the public that could potentially
lead to allegations of wrongdoing. This is not to say
that the conduct of police officers should not be
held to a high standard or criticized; rather, the con-
cern is whether an individual officer can be certain
that he or she will be treated in accordance with
fundamental legal principles when a serious allega-
tion arises (e.g., presumption of innocence).

A police officer may want to make a personal
interest recording for a number of reasons, the most
important of which would be to provide an accurate
account of an incident that could lead to an allega-
tion, investigation, or charge against the officer. The
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purpose of the recording is not to pursue an investi-
gation, but to protect the personal interests of the
officer.

The following two cases illustrate the
usefulness of personal interest recordings when
dealing with allegations of misconduct. In 1989,
four R.C.M.P. officers were reported to have used
excessive force against a woman during the execu-
tion of a search warrant by “holding [the com-
plainant] by the throat and putting a knee to her
stomach.” The preliminary investigation revealed
that there were only two officers present during the
execution of the search warrant. A tape recording
made at the scene by one of the officers established
that the complainant had fabricated the allegations
of use of force.5 More recently, in 1993, two
municipal officers in Nova Scotia were able to rely
on a recording made while a complainant was being
escorted to jail to establish that the complainant
made death and other verbal threats against the offi-
cers and their families.® The complainant denied
threatening the officers, even when confronted with
the tape at a subsequent public hearing into the
complainant’s allegations that he was assaulted by
the officers. The tape provided persuasive evidence
of what transpired, which accorded with the offi-
cers’ (and not the complainant’s) version of events.’

Until recently, the Criminal Code3 permitted
police to intercept or record a communication to
which they were party, or where they had the “con-
sent” of one of the participants in the conversation.
Known as “participant” or “one-party consents,”®
this statutory authority was routinely relied on by
police to intercept communications for investigative
purposes. 10 These provisions also permitted police
officers to make personal interest recordings.

In 1990, however, the Supreme Court of Canada
ruled in R. v. Duartell, R. v. Wiggins,12 and R. v.
Wong,13 (“the Trilogy”) that it was unconstitutional
for the police to intercept private communications
based on consent without prior judicial authoriza-
tion. Asserting that “agents of the state” were engag-
ing in unreasonable search and seizure, the Supreme
Court found that consent interceptions were a viola-
tion of the “reasonable expectation of privacy”
under section 8 of the Charter. Thus, investigative
one-party consents by agents of the state became un-
constitutional.

On August 1, 1993, the federal government
amended the Criminal Code!4 in an attempt to
bring the interception provisions into constitutional
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conformity. The amendments require the police,
except in limited circumstances (e.g., emergency),
to obtain judicial authorization to intercept
communications.

The issue of personal interest recordings by
police officers was not raised in the Trilogy, nor
was it directly addressed by the amendments to the
Criminal Code. Consequently, whether a police
officer can record communications with the public
to protect her or himself against allegations of mis-
conduct remains an unanswered question. An exam-
ination of the recent amendments to the Criminal
Code and the principles that arise from the Trilogy
may assist in determining the answer.

2. THE CRIMINAL CODE
PROVISIONS ON
INTERCEPTING
COMMUNICATIONS

The recent amendments to the Criminal Code do
not resolve the issue of personal interest recordings
by police officers. Section 183 of the Code defines
a “private communication” as a communication in
which the originator, under the circumstances, has a
reasonable expectation that the communication will
not be intercepted. Wilfully intercepting a private
communication is an offence under section 184(1).
However, under section 184(2)(a), if “a person has

‘the consent to intercept, express or implied” of the

originator or intended recipient, it is not an offence.
Thus, it appears that any person (except possibly a
police officer) can continue to intercept communi-
cations without judicial authorization, provided he
or she is a party to the communication or has the
consent of one of the parties.

A closer examination of the Code’s provisions is
required to determine the statutory impact on per-
sonal interest recordings. First, section 184.1(1)
permits consent interceptions, without prior judicial
authorization, where the agent of the state has rea-
sonable grounds to believe that the person consent-
ing is at risk of bodily harm, and the purpose of the
interception is to prevent that harm (i.e., bodily
harm interception). Subsection (2) makes the con-
tents of the interception “inadmissible as evidence
except for the purposes of proceedings in which ac-
tual, attempted or threatened bodily harm is alleged
...” Subsection (3) directs the intercepting agent to

REeviEW oF Current Law anp Law Rerorm INTHIRIEIINTE



destroy any recording, notes, and transcripts arising
from a bodily harm intercept, provided it is not
needed to prove harm under subsection (2). This
measure is primarily intended to ensure the police
have an ability to adequately protect undercover op-
erators. In effect, it authorizes an “electronic life
line between undercover operatives and back-up
teams.” 13

Second, section 184.2(1) states “A person may
intercept. ... a private communication where either
the originator of the private communication or the
person intended by the originator to receive it has
consented and an authorization has been obtained
...” (i.e., consent and authorization interception).
Subsection 2 restricts applications for an authoriza-
tion to peace or designated public officers. To
obtain an authorization the officer must make an
application in writing, along with an affidavit which
outlines, among other things, the reasonable
grounds for believing an offence will be committed,
the particulars of the offence, and the period for
which the authorization is requested.

Neither section 184.1 (bodily harm) nor section
184.2 (consent and authorization) appear to provide
a basis for an officer to make a personal interest
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recording. Under section 184.1, officers will not
always have reasonable grounds in advance to
believe that “bodily harm” may arise out of a public
interaction. For instance, some police-civilian en-
counters where there is no concern of risk of bodily
harm to the consenting officer can lead to allega-
tions (e.g., routine arrest where it is alleged the
officer did not tell the accused of the right to retain
counsel). Further, the “purpose” of the personal in-
terest recording is not to prevent bodily harm. This
may be an indirect result, but a recording to protect
personal interests is directed more to providing
exonerative evidence. Bodily harm intercepts also
require the officer to destroy the recording “as soon
as is practicable,” well before the expiry of limita-
tion of action periods for civil, administrative, or
criminal proceedings which might be brought
against the officer and thus defeating the “personal
interest” purpose of the recording.

In relation to a consent and authorization inter-
ception (section 184.2), it is impractical to expect
police officers to swear an affidavit in order to ob-
tain judicial authorization to record communications
in the circumstances of a personal interest record-
ing. For example, an officer dispatched to a violent
domestic dispute could not justify delaying atten-
dance to obtain an authorization, yet this type of
call can lead to serious allegations against officers
(e.g., excessive use of force). Even if a delay could
be justified, the officer would not be able to cate-
gorically identify the offence involved or the time
frame in which it might occur, since each incident
has to be judged individually on the spot.

Third, police officers under section 184.4 can
make an interception in “exceptional circustances”
where:

(a)the officer believes on reasonable grounds
that the urgency of the situation is such that
an authorization could not, with reasonable
diligence, be obtained under any other provision
of this Part;

(b)the peace officer believes on reasonable
grounds that such an interception is
immediately necessary to prevent an
unlawful act that would cause serious harm
to any person or to property; and

(c)either the originator of the private
communication or the person intended by
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the originator to receive it is the person
who would perform the act that is likely to
cause the harm or is the victim, or intended
victim, of the harm. [Emphasis added.]

The threshold of “serious harm” makes a
personal interest recording impossible
under this section. If the officer waited

grounds to turn on the recorder, it
might be too late. A prudent
officer would initiate the
recorder before entering

the scene, since it can
easily be turned off

if there is no fur-

ther need for a

recording.

Fourth, section
487.01 outlines the au-
thority for a judge to issue a
“general warrant” to the police
to utilize a device, investigative
technique, procedure, or do anything
described in the warrant that would
otherwise constitute an unreasonable
search or seizure of a person or property. The
judge must be satisfied that an offence has been,
or will be, committed against an Act of Parliament,
and that the evidence will be obtained through the
technique or device. The judge must also be satis-
fied that issuing the warrant is in the best interests
of the administration of justice, and that there is no
other provision that would provide authorization to
conduct the procedure. The issuance of a warrant
shall be on such terms and conditions as the judge
considers necessary to ensure it is reasonable. This
section contemplates the use of video surveillance,
and requires the terms and conditions to be imposed
by the judge to ensure that privacy is minimally
impaired.

Personal interest recordings cannot be dealt with
under section 487.01 for the simple reason that a
warrant to intercept personal interest communica-
tions would have to be issued in perpetuity to allow
officers to record situations while they are agents
of the state. There is also some question that the
authority for the judge to issue a general warrant is
too vague to withstand Charter scrutiny. 16

It is evident that the above exceptions allowing
police, as agents of the state, to intercept communi-
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until he or she had formed reasonable “«

‘agents of the
state’cannot use one
party consents to
intercept communications of
citizens where the citizen has a

‘reasonable expectation of
privacy’ unless they have
prior judicial
authorization.”

) 4

cations are not really applicable to personal interest
recordings. The four provisions reviewed do not
deal with interceptions by police other than for
investigative purposes. On the other hand, under
section 184(2)(a) it appears that consent inter-
ceptions by police officers to protect per-
sonal interests are probably exempt from
criminal sanction. The issue, then, is
whether the courts will be prepared
to find that personal interest in-
terceptions are constitutional.
In addressing the
constitutionality of such
interceptions, two is-
sues must be ex-
amined: is the po-
lice officer acting as
an agent of the state?
and if so, does the citizen
have a reasonable expecta-
tion of privacy in the circum-
stances? Since it
appears that the issue of a personal
interest recording cannot be completely
resolved under the Criminal Code, it may
be useful to return to the Trilogy to determine
whether or not police officers can record com-
munications to protect their personal interests.

3. JECTION 8 OF THE
CHARTER: AGENTS OF
THE STATE AND
EXPECTATIONS OF
PRIVACY

Section 8 of the Charter protects citizens against
“unreasonable search and seizure” by the state. The
Trilogy found that “agents of the state” cannot use
one party consents to intercept communications of
citizens where the citizen has a “reasonable expec-
tation of privacy” unless they have prior judicial
authorization. Thus, determining whether or not a
police officer can use a personal interest recording
requires an analysis of the two thresholds created
by the Supreme Court of Canada under section 8§ to
establish an unreasonable search or seizure.

First, is a police officer an “agent of the state”
for the purposes of a personal exonerative record-
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ing? In the Trilogy the Supreme Court did not
define an “instrumentality of the state” or provide
any guidance on the scope of this status. The prob-
lem is that section 8 is attached to the agent, yet
fails to recognize the personal interests of that
agent. Will a court be prepared to discern between
the individual and state interests of an agent?

Second, when is there a “reasonable expectation
of privacy”? The onus is on the person alleging a
violation of section 8 to establish that he or she had
a “reasonable expectation of privacy” that was
violated by the state.!7 Judicial and academic
scrutiny has only focused on situations involving

: the use of surreptitious
recordings where the person
being recorded was unaware
he or she was dealing with an
agent of the state.!8 If this
veil is removed, and an indi-
-l vidual is aware he or she is
dealing directly with an agent of the state, is the ex-
pectation of privacy sufficiently reduced to make
personal interest recordings by police officers rea-
sonable? Moreover, does the location of the per-
sonal interest recording, or the number of partici-
pants involved, also impact on the expectation of
privacy?

There are two possible ways to approach the
constitutional analysis of personal interest record-
ings. The first is to assert that section 8 is not ap-
plicable to a scenario where a police officer records
communications to protect personal interests. The
officer is merely recording his or her communica-
tions with third parties to protect private interests. It
can be argued that this is unrelated to the officer’s
function as an agent of the state, since the officer is
not conducting an investigation or actively seeking
to gather evidence for a state prosecution. The sec-
ond approach, if an officer is found to be an agent
of the state for the purposes of a personal interest
recording, is to assert that, based on the Hunter and
Duarte analysis of section 8, there is no reasonable
expectation of privacy in communications with
known agents of the state. In Duarte, it was clear
that the officers who intercepted the communication
were acting as agents of the state conducting an in-
vestigation. However, the court found that under
section 8 of the Charter, it is also necessary for a
party to have a reasonable expectation of privacy
for a search or seizure to be declared unreasonable.
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Beginning with the agent of the state analysis,
several factors highlight the personal interests at
stake for an officer when an allegation of miscon-
duct is filed. For instance, R.C.M.P. officers under
investigation for an allegation of misconduct can be
“ordered” to answer questions.!? Failure to provide
an ordered statement can lead to further charges and
sanctions against the officer.20 Although there is a
statutory “use immunity” with respect to the state-
ment — that is, the ordered statement cannot be
used against the officer in subsequent proceedings
— there is no “derivative use immunity”2!: evi-
dence identified based on the officer’s compelled
answers is admissible in subsequent proceedings
against the officer. In addition, the recent decisions
of the Supreme Court of Canada in R. v. Kuldip??
(use of testimony) and R. v. Stinchcombe?3 (disclo-
sure) have cast some doubt on the effectiveness of
“use immunity” to prevent ordered statements from
being used in proceedings against an officer.

The former commissioner of the R.C.M.P, R.H.
Simmonds, clearly stated the force’s purpose behind
requiring ordered statements:

What we can do as a result of the ordered
statement — and even this causes us problems
from time to time before the courts and with
members — is go out and get what you might
call independent evidence.24

Even more disturbing is the fact that there is no
right to counsel during the taking of an ordered
statement:

During a Code of Conduct [i.e., internal]
investigation, legal counsel or representative
may be excluded when a statement is being
taken or during the questioning of a suspect
member ...[emphasis added].25

The result is that R.C.M.P. officers can be faced
with having to disprove a charge (criminal, civil or
internal) based on evidence derived from the state-
ment they were forced to provide, without the bene-
fit of legal counsel.26 With a personal interest
recording, the officer may be able to avoid giving a
statement at all, since the recording would reveal
what transpired.

When a police officer is charged, it is the
individual officer who is named in any information
alleging a criminal or disciplinary offence, not the
department. Further, if it is concluded that the offi-
cer was acting outside the scope of his or her duties
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there may be no funded counsel available from the
department at the investigative or trial stage,2”
which can leave individual officers vulnerable.
Even Alan Borovoy, a noted proponent of civil
rights in Canada and police watchdog, has recog-
nized that police officers are particularly vulnerable
to criminal charges as a result of public
complaints.28

These observations highlight some of the signifi-
cant personal interests that can be at stake for an
officer when there is an allegation of misconduct.
The distinction between the personal and agent
capacity of an officer is an important one, and, if
accepted, would place the officer (as an individual)
within the consent exception of the Criminal Code,
thereby avoiding the application of section 8 of the
Charter. Without such a distinction, the courts
would

dlstmctw” between the Person,
ucha distinction, the coyyy,;

ing them the ability to proec, they
deny

be unfairly requiring strict
accountability of officers, while denying them the
ability to protect their interests when subjected to
the rigours of a (criminal, administrative, public, or
civil) misconduct review. The need for such a dis-
tinction is particularly striking when one considers
that some police officers (e.g., R.C.M.P.) can be the
target of an evidence gathering process (i.e.,
ordered statements) that is not subject to judicial or
public review. When determining the constitutional-
ity of personal interest recordings, the courts should
not overlook the human interests of “instrumentali-
ties of the state.”

The second analysis under section 8 is expecta-
tion of privacy. One of the underlying themes of the
Trilogy was the state’s clandestine recording of pri-
vate communications without the knowledge of all
of the parties. Does the public have the same
expectation of privacy when they know they are
communicating with an agent of the state? Further,
how is the expectation of privacy affected by a
known agent of the state surreptitiously recording a
party’s communication with the officer?

Quigley and Colvin, in their review of decisions
under section 8, note that the courts have not been
entirely clear on when a person can depart from the
section 8 criteria established in Hunter, and that the
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criteria themselves are not a very satisfactory way
to analyse all problems.2% In Hunter, Justice
Dickson (as he then was) held that the minimum re-
quirement under section 8 for a reasonable search
or seizure is prior judicial authorization. To obtain
that authorization, an agent of the state is required
to establish cn reasonable and probable grounds,
under oath, that they believe an offence has been
committed, or is about to be committed, and the ev-
idence sought is located on the premises to be
searched. In Duarte, Justice LaForest reinforced
these threshold requirements by finding that a con-
sent-based interception of a private communication
by the state, without judicial authorization, is unrea-
sonable. He concluded that Parliament “succeeded
in striking the appropriate balance” with the Part VI
(then Part IV.1) provisions that required the
issuance of judicial authorizations to intercept
communications.30

nt Oﬂe .
ity of officers, while

“nfairly requiring strict accow’t"abl

te
7ests when subjected to the rigours ©

Similar to the observations made above regarding
the recent amendments to the Criminal Code, it
would be impossible for an officer to meet the strict
constitutional requirement to obtain an authoriza-
tion for a personal interest recording. There is no
ability to predict where or when an authorization
would be necessary, or to provide it in an expedi-
tious fashion. A second problem is that an officer
will not always have reasonable and probable
grounds in advance upon which to request an autho-
rization. The judicial requirements arising from
Hunter and Duarte are too impractical to apply to
personal interest recordings. The comments of
Stanley Cohen, in relation to the state intercepting
communications, are apt:

[A] blanket warrant requirement is neither desir-
able as a matter of policy, nor practical in the
context of the real world of law enforcement ... 31
[emphasis added].

In Hunter, Dickson did concede that a warrant may
not be necessary in every instance, indicating there
may be instances where prior judicial authorization
would not be “feasible.”32 Despite the findings in
Duarte that a consent-based interception of a
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private communication by the state is unreasonable
without prior judicial authorization, it may be ar-
gued that it is not “feasible” for an officer to obtain
prior judicial authorization to make a personal
interest recording.

Considering the purposive approach to the
Charter, it can be argued that the courts cannot
effectively “balance the interests” under section 8
unless they recognize that agents of the state also
have private interests in need of protection. It is not
always a bilateral question of state versus individ-
ual, since a police officer also has important private
interests worthy of constitutional recognition.
Allegations of misconduct against an officer may
involve a trilateral balancing of interests: the state,
the complainant, and the individual police officer.

It should be noted that the interests of these parties
are not all the same.

The Supreme Court has shown some willingness
to find certain actions by the state reasonable
despite their failure to meet the standards elucidated
in Hunter for section 8. For example, in R. v.
Simmons, Chief Justice Dickson noted that
“[t]he Charter [sic] does not protect the
individual from all searches, but
only from those deemed unrea-
sonable.”33 In Simmons, the
majority found that “the
degree of personal privacy
reasonably expected at cus-
toms is lower than in most
other situations.”34 Persons
who attend at a border entry
point cannot expect to be free
from a certain level of scrutiny.
As a result, “routine questioning
by customs officers, searches of
luggage, frisk or pat searches, and the
requirement to remove such articles of clothing as
will permit investigation of suspicious bodily
bulges. . .are not unreasonable within the meaning
of section 8.”35 Can the reasoning of Simmons be
applied in the context of personal interest record-
ings? In other words, can a reduced expectation of
privacy be shown in communications with known
agents of the state?

Generally, any person who speaks with a known
agent of the state (e.g., a police officer), particularly
one that enforces laws, understands that the agent is
under an obligation to report communications made
to him or her. As a result, there is little, if any,
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expectation of privacy in communications with a
known agent of the state. If it is common knowl-
edge that police officers investigate and charge peo-
ple, and make reports based on what is said to
them, it can be argued that the expectation of
privacy is significantly reduced.

Further, Marc Rosenberg, writing in the wake of
Duarte and Wong, argues that the application of
section 8 is not unlimited in that “[t]he authorities
must do something, use some means of investiga-
tion, which engages its terms”36 [emphasis added].
An officer is not investigating pursuant to the
state’s interests when recording a personal interest
communication, unless, of course, the officer has
informed the individual that they are under investi-
gation, and informs the person the “statement” s
being recorded. At this point the officer is no longer
relying on the personal interest purpose (to refute
any possible allegations) but has adopted a state
purpose (investigative) for the recording. Section 8
of the Charter, however, would not arise for the
(now) investigative recording because the person

will have been advised that their communica-
tion is being recorded.

Justice Wilson, writing for the
majority in R. v. McKinlay
Transport Ltd,37 set out

another consideration when
interpreting the Charter. She
indicated that “flexibility” is
important; that it would be
incorrect “for the courts to

apply a rigid approach to a

particular section of the

Charter [sic], since the provi-
sion must be capable of applica-
tion in a vast variety of legislative
schemes.”38 Further, Wilson concluded:

Since individuals have different expectations of
privacy in different contexts and with regard to
different kinds of information and documents, it
follows that the standard of what is “reason-
able” in a given context must be flexible ifitis
to be realistic and meaningful 3° [emphasis
added).

In McKinlay Transport the majority drew a
distinction between a criminal or quasi-criminal
context, where the rigours of Hunter will rarely be
avoided, and “the administrative or regulatory con-
text, to which a lesser standard may apply depend-
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ing upon the legislative scheme under review.”40
The court recognized that “there will be instances in
which an individual will have no privacy interest or
expectation in a particular document or article
required by the state to be disclosed”4! [emphasis
added].

This view coincides with the observation that
when a person knows he or she is communicating
with an agent of the state there is little, or no, ex-
pectation of privacy in that context. Individuals
may expect that certain personal information pro-
vided to the agent is private (e.g., a phone number);
but this could not reasonably be expected to extend
to any communications upon which they are basing
a complaint against the officer. There is also a dis-
tinction to be made between criminal and internal
allegations of misconduct, in that the former
involves a criminal context, and the latter an admin-
istrative context. Since allegations of misconduct
can involve criminal, internal, public, and civil con-
texts, the courts may have to recognize that a lesser
standard of privacy exists in communications with
known agents of the state because of the priority
placed on police accountability.

Two other factors should also be considered.
First, most personal interest recordings will be
made in public locations. Certain locations, and
actions of civilians, are so completely public that it
would impossible to argue there was a reasonable
expectation of privacy either objectively, subjec-
tively, or socially.#2 As a result, it may not be rea-
sonable for someone to expect that their communi-
cations with an officer would be heard only by that
officer. Second, many communications cannot be
considered “private” based on the number of partic-
ipants. If a person is communicating in the presence
of the police and several other people, is there any
reason for that person to believe he or she is engag-
ing in a “private conversation”?

These two additional factors would impose a
very onerous burden on a party trying to assert that
a personal interest recording breaches a reasonable
expectation of privacy. The objective and subjective
expectancy tests discussed by the Supreme Court in
the Trilogy could not be met. It remains to be seen,
however, whether the court will rely on the social
expectation test43 to erect a constitutional barrier
under section 8 against personal interest recordings.
To sustain Justice LaForest’s social expectation
position, the Supreme Court will have to maintain
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that individuals in society never expect an agent of
the state with whom they are dealing to “record”
communications. It should be noted, however, that
the police already record communications (fre-
quently in the presence of citizens) in notebooks,
forms, reports, court briefs, statements, and on
interview tapes.

The above analysis suggests it would be difficult
for a party to argue that he or she has an expecta-
tion of privacy in the usual or routine communica-
tions that occur with known agents of the state. A
privacy issue may arise, however, if an undisclosed
personal interest recording is made of a communi-
cation between an officer and a civilian (i.e., only
two parties) in a non-public location. The question
may be merely academic, since the officer could
simply advise the other party, if it is necessary to
make a recording, that a tape recorder is being used.
The critical element is probably that the person is
aware they are communicating with an agent of the
state. That citizens know they are speaking to an
agent of the state, usually in a public or semi-public
location, sometimes with several people present,
tends to remove any appreciable subjective or ob-
jective expectation of privacy under section § of the
Charter. If, however, the courts elect to follow the
social expectation path of Justice LaForest, an
undisclosed officer-civilian personal interest record-
ing made in a non-public location could possibly be
susceptible to an unreasonableness finding under
section 8 of the Charter.44

4. OBJERVATIONS

This article has attempted to consider the legal
and constitutional position of an officer who utilizes
a tape recorder as a means of protecting his or her
personal interests against allegations of misconduct.
Current trends in police accountability may make
individual officers’ interests susceptible to abuse by
the accountability “system.” Many police critics fail
to recognize that the individual officer is not always
protected, or adequately represented, in a process
that can be abused by complainants, journalists,
civilians, and management, all of whom have their
own vision of accountability. 43

It should be noted that police officers may not
have significant latitude in determining their course
of action in a given situation. A police officer may
have to act without time for reflection on what are
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“Sometimes
officers are
operating in an area of
conflicting and contradictory
legal, policy, and social demands. ...
‘law,’ by its very nature, can
create situations that
require the police to
operate in grey
areas...” interest recordings are one mea-

sometimes finite legal distinctions that can separate
criminal or disciplinary conduct from permissible
conduct. Sometimes officers are operating in an area
of conflicting and contradictory legal, policy, and
social demands. It is important to remember that
“law,” by its very nature, can create situations that
require the police to operate in grey areas, with no
clearly defined expectations or consensus, until

‘ such time as the judiciary, legislators or the
public provide direction.46 On the other

hand, when police officers do act im-
properly they must be held account-
able. The problem is that
accountability can become
a manipulative and
amorphous concept,
particularly when
some journalists,
politicians, in-
terest groups, and
other members of
the public are prepared
to presume police wrong-
doing when allegations of
misconduct arise. Personal

sure that may assist officers, and the

public, to ensure the accountability
v process is fair and effective.

The recent amendments to the intercep-

tion provisions of the Criminal Code do not deal
directly with personal interest recordings. However,
based on section 184(2)(a), it appears that personal
interest recordings are not a statutory violation. If
Parliament is prepared to protect the physical
integrity of officers by enacting the bodily harm
exception, it may want to clarify the issue of per-
sonal interest recordings by expressly protecting the
legal/private integrity of police officers. For exam-
ple, a provision could be enacted that permits an of-
ficer to intercept communications to protect his or
her personal interest. If there are objections to such
a measure, consideration could also be given to
limiting the admissibility of such recordings to situ-
ations where the officer is accused of misconduct or
charged with an offence. Another possibility is for
Parliament to expressly exclude communications
with known agents of the state from the definition
of “private communication.”

After reviewing the requirements of section 8 of
the Charter and the Trilogy, a strong argument can
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be made that police officers can rely on personal
interest recordings in most instances. This is so
because a personal interest recording is not made in
the “agent” capacity, or because there is no expecta-
tion of privacy in most communications with
known police officers. If the non-agent argument is
rejected, it appears the only unresolved question
under the no-expectation-of-privacy argument is
whether a citizen’s privacy expectation, in the lim-
ited circumstances of a non-public communication
between a known agent and a civilian that is
recorded without the knowledge of the civilian, is
reduced to such a level that a personal interest
recording is a reasonable search or seizure. The of-
ficer, in this scenario, will be relying on the fact
that the citizen knew that he or she was communi-
cating with an agent of the state, regardless of
whether or not the person knew a recording was
being made. In order to answer this question, the
conflict among the three forms of the expectation of
privacy test (objective, subjective, and social)
utilized by the various members of the Supreme
Court will have to be resolved. For advocates of
personal interest recordings it will be important to
emphasize that the purpose of the recording is not
investigative, but is intended to protect the private
interests of the officer.

It is interesting that the current statutory provi-
sions and Trilogy decisions seem to permit a citizen
to record communications without authorization,
but police officers may be denied the ability to pro-
tect their personal interests because they are identi-
fied as agents of the state, regardless of the purpose
behind recording the communication. Considerable
weight can be given to the fact that a recording can
accurately reproduce events and thus assist in
settling important questions of accountability. In
light of the fact that personal interest recordings
would only be instituted as a protective non-inves-
tigative measure against allegations of misconduct,
the general concern regarding privacy interests of
citizens is somewhat dissipated.

Officers should not expect that they will always
have the final say with respect to a recording. If a
recording is made which identifies a situation where
the officer has engaged in a criminal or disciplinary
offence, there is no reason to believe the investigat-
ing agency, at least with respect to a criminal alle-
gation, could not seize the tape. The tape would be
evidence in a criminal investigation, and the depart-
ment could certainly obtain a search warrant to
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search the officer’s locker, private vehicle, or home
for the tape.

In addition, as acknowledged by Glanville
Williams, introducing recorders may lead some
parties to be sceptical if a recorder is not utilized in
every instance.4” If officers begin to make common
use of recordings to rebut allegations, there may be
questions raised if an incident goes unrecorded.
Further, tape recordings may not be conducive to
the betterment, or maintenance, of relations with the
public. It should be understood, however, that a
personal interest recording would only occur where
the officer believes that a situation could give rise
to an allegation. Moreover, the recording of an
incident assures that everyone’s interests are treated
fairly, based on reliable evidence. Even sceptics of
the police accountability process cannot deny that
personal interest recordings have the potential to
provide valuable and reliable evidence when an
allegation of misconduct arises. N

N
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Listening In:

Should the state benefit from evidence derived from illegal wiretaps?

Truth, like all other good things, may be loved unwisely — may be pursued too keenly —
may cost too much. Pearse v. Pearse (1846), 1 De. G. & S. at 28, Knight Bruce

I. INTRODUCTION to ensure that evidence is not later used in court.

Increased control over electronic eavesdropping

In recent years, the Supreme Court of Canada does restrict the invasion of individuals’ privacy.
has been tightening the courts’ control on the use However, courts are still unclear on which
of electronic eavesdropping by law enforcement wiretap evidence will be admissible in a criminal
officials. The exclusion at trial of illegal wiretap proceeding. This lack of

evidence has grown more frequent, and
challenges by defence counsel

to judicial
authorizations of
these wiretaps

have become

more successful.
The exclusionary
rules of evidence,
which determine
what information
courts will not
consider in making
decisions, can be an
important safeguard
for privacy, one of
the most fundamental
freedoms enjoyed by
Canadian citizens. When
information is obtained

clarity is exacerbated when
investigators legally obtain
evidence using information
they originally procured
illegally. The focus of this
article is on evidence of
this type, known as “deriv-
ative evidence.” More
specifically, this article
will examine evidence
which is derived from
information obtained by
police wiretaps for
which the necessary
judicial authorization
was not obtained or
was fraudulently
obtained. Arguably,
the courts are sanction-
ing invasions of privacy by law enforce-

by means that involve ment officers by letting them profit, directly or
unacceptable intrusions into indirectly, from these illegal activities.
people’s privacy, one protection of that freedom is This article will consider the need to exclude
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such evidence from consideration at trial, and will
suggest the precise circumstances in which it should
be excluded. Based on those conclusions, this
article will assess the current jurisprudence on
derivative evidence to determine how effectively
courts are dealing with the issue. It will be shown
that, at least as far as the decisions of the Supreme
Court of Canada in recent years are concerned, the
rules which apply to the exclusion of derivative evi-
dence are confusing and ineffective.

average conviction rate is 90.1%2, an increase of
eight per cent. Where wiretap evidence is not
introduced at trial, the police actually have a greater
chance of obtaining a conviction. In these cases, the
police may engage in the interception of private
communications even if the judicial authorization
for the wiretap was obtained on the basis of fraudu-
lent or misleading evidence.

Consequently, it is not surprising that from 1989
to 1993, of the total number of criminal charges

brought using information obtained through a wire-
tap, an average of 54 per cent never introduced the
wiretap evidence at trial.3 This complete lack of
subsequent judicial examination of more than half
of wiretap authorizations suggests that they are
being used primarily as investigative tools. In these
cases, the defence has no way of challenging the
legality of the wiretap or even knowing of its
existence.4 If judicial control over electronic eaves-
dropping is to be taken seriously, some steps must
be taken towards allowing the defence to question
the method by which police investigations have
been conducted.

FACTS & FIGURES

Table | - Number of Criminal Charges in which Information Obtained as a Result of an Authorization to
Intercept a Private Communication was Used (1989-93)

Source: Canada, Solicitor General, Annual Report on the Use of Electronic Surveillance, 1993 (Ottawa: Supply and Services Canada, 1995)
Tables 13 and 14 at 24-25.

Row A of Table | shows the number of charges laid between 1989 and 1993 in which wiretap evidence
was introduced at trial. Row B shows the number of charges laid following wiretap authorizations in
which the evidence obtained from wiretaps (“primary evidence”) was not placed before the court or
the defence for examination. It must be noted that these figures include cases in which the suspects

either were apprehended while committing a crime as a result of the information obtained, or
confessed when confronted with the wiretap evidence. While these situations do not fall within most
categorizations of derivative evidence, the table does serve to illustrate the number of charges

obtained on the basis of wiretap authorizations which could not be examined at trial without some

rule excluding all derivative evidence obtained from initial illegal wiretaps.
—

I1I. THEORETICAL FRAME-
WORK - PURPOJE OF
EXCLUSION

There are four main arguments raised by those
who seek to justify rules which govern the exclu-
sion of evidence at trial. First, exclusion of evi-

II. THE SJCOPE OF THE
PROBLEM

Although the admissibility of the evidence
obtained from illegal wiretaps (“primary evidence”)
is subject to increasing judicial scrutiny, illegal
wiretaps are still not subject to a great deal of legal
control. (See sidebar above entitled “Facts and
Figures”.) There seems to be little difference in the
likelihood of obtaining a conviction where the pri-
mary evidence is introduced relative to cases where
wiretap evidence is used but not introduced in
court. The average conviction rate over five years
for cases where the wiretap is introduced is 82.1%.!
Where the wiretap evidence is not used in court, the
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dence at trial may control police behaviour by de-
terring future misuse of wiretaps. Second, exclusion
may guarantee due process and the fairness of

the trial. Third, the primacy of the right against
unreasonable invasions of privacy might be ensured
if the evidence is excluded. Finally, exclusion may
preserve the integrity of the administration of
justice. However, some of these arguments may be
problematic or even tangential to the goal of pro-
tecting individuals from illegal invasions of privacy.
Understanding the strengths and weaknesses of the
different rationales gives us a better grasp on the
means by which we attempt to protect our right to
privacy and the interests at stake in doing so.

i) Control of Police Behaviour

The basis of this rationale for exclusion is that it
signals to the police that unlawful investigations
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will not be tolerated. This justification is common
in the United States. According to this argument,
even if no evidence directly obtained from an
unlawful investigation is entered into court, any
evidence which flows from the initial illegal act
should be excluded. To turn a blind eye to illegal
wiretaps would be an indication that the courts
sanction unlawful conduct so long as they are not
directly confronted with the ill-gotten gains.
Surveys done on the effectiveness of excluding
evidence as a deterrent to police misbehaviour show
ambiguous results. Some surveys indicate that
exclusion promotes police caution in observing
individual rights, while others indicate the effect of
exclusion is limited at best.0 At the very least, it
cannot be proven that exclusion works as an
effective deterrent. But conversely, “it is not
unreasonable to suggest
that

like many investigative tecy,, g
pvidence wiretaps provide , o

[ U
much accurate informgy;,,

an inclusionary rule such as we
[had] in Canada positively encourages illegal and
improper police practices.”” Regardless of whether
the exclusion has a noticeable effect on police
conduct, strict rules of admissibility and legality
communicate clear guidelines to police on how to
appropriately conduct an investigation.8 If the
police choose in practice to ignore clear guidelines,
then the problem is indeed beyond the reach of
mere evidentiary rules to correct. However, the
possibility that police may choose to ignore the
law on a regular basis does not justify the courts
remaining silent as to police conduct.

ii) Due Process and Fairness of Trial

The exclusion of evidence which the police have
obtained unlawfully is supposed to preserve the
fairness of the trial process. Such an exclusionary
rule is often said to restore the status quo preceding
the unlawful surveillance. In R. v. Duarte the
Supreme Court of Canada pointed out that there
is a “much more insidious danger” in intercepting
a communication if a “permanent electronic
recording” is made®- Unlike many investigative
techniques in which illegality threatens to produce
unreliable evidence!9, wiretaps provide a foolproof
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informer. The insidious danger to which Justice
LaForest must have been referring is precisely that
too much accurate information will be available.
Unlike informants, wiretaps may be preserved
indefinitely, and remain as credible as the day they
were recorded. The database of personal informa-
tion which authorities could compile about an indi-
vidual would not only facilitate the accumulation of
relevant evidence for trial, but would facilitate
virtually any manipulation of the individual which
an immoral police officer might devise. With infor-
mants, the police knowledge base is limited to that
which the individual chooses to disclose to a few
persons; a wiretap can collect all information which
the suspect ever expresses. It seems, therefore, that
the point that wiretaps are more insidious and
should be excluded if they are illegal goes more to
the protection of the need for privacy. Thus, neither
due process nor the fairness of the trial are

€ ailaple, »

advanced through an exclusionary rule.

However, it can be argued that due process is
advanced if the exclusion of evidence at trial has an
effect on judges who authorize wiretaps. Due
process might in this manner be protected at the
earlier stage of the application for a wiretap
authorization. Correct attention at this stage must be
given to an individual’s privacy, as a wiretap
authorization can be more intrusive than a physical
search.!! This intrusiveness arises because a wire-
tap authorization cannot specify the precise item
sought and must therefore permit a much broader
search. Also, the invasion of privacy is much less
likely to be noticed by the suspect and thus he or
she cannot protest its illegality, if at all, until long
after the right has been extensively violated.
Therefore, a wiretap ought only to be used as an
investigative mechanism of last resort.12 However,
the exclusionary rule operates to the detriment of
the prosecutor only. Since the judge granting the
authorization has no particular interest in securing a
conviction, he or she will not be influenced by such
a rule when deciding whether to authorize a wire-
tap.13 Thus, the exclusion of derivative evidence
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cannot protect due process on this basis either.

In fact, fairness of the trial itself may not
even be compromised by the use of wiretaps. For
example, the fairness of the trial can only be
affected by the evidence actually introduced there.
Is the trial made unfair by the introduction of
evidence discovered as a result of an initial unlaw-
ful act? If the evidence would not have existed if
the police had not acted unlawfully, then it is unfair
to the accused to admit it. A wiretap, however, can

be distinguished from other evidence in two ways:
it cannot actually bring into existence any new
evidence other than the recording itself; and, it is a
foolproof informant.!4

The first issue, where no new evidence is
brought into existence, has been (uneasily) dealt
with by Canadian courts through a distinction
between “real” (pre-existing) evidence and “con-
structed” evidence. It is often said that real/
pre-existing evidence should be admissible because
it does not owe its physical existence to an unlawful
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act. This reasoning applies to real evidence which is
obtained directly from the illegal act (e.g. what is
found during an illegal search), and real evidence
which is obtained indirectly from the illegal act
(derivative evidence). (A gun found as the result of
an illegal confession, for example, would be deriva-
tive evidence.) This analysis, which generally has
been accepted by the Canadian courts, suggests that
the inclusion of real evidence does not affect the
fairness of the trial.l?

Secondly, since a wiretap does not create new
physical evidence or new witnesses, allowing police
to gather more information brings more of the truth
to the attention of the court. One cannot argue that
it is unfair for the court to know too much of the
truth (unless its probative value is grossly out-
weighed by its prejudicial effect, in which case it
should be excluded on that ground).6 To limit the
evidence which the prosecution can gather does not
make the trial any more fair — unless one believes
the trial to be an elaborate game of hide and seek.
Making information more difficult to obtain does
not benefit an innocent accused, since it reduces the
chances of the court arriving at a correct verdict. By
making an investigation more onerous, the only
beneficiary appears to be the guilty person who
happens to be good at concealing his or her crime.

Thus, we have seen that the exclusion of evi-
dence does not protect due process or the fairness
of the trial in the case of evidence derived from
electronic eavesdropping. Exclusion cannot cure the
misuse of the information obtained, nor can it
correct the use of wiretaps when another means of
investigation is preferable. In particular, exclusion
cannot protect the fairness of the trial since it only
increases the chances of a correct verdict. It must be
concluded, therefore, that ensuring the fairness of
the trial is not actually a goal of the exclusionary
rule where derivative evidence is concerned.
Instead, the arguments usually made under the guise
of guaranteeing the fairness of the trial have much
more to do with guarding against the insidious
danger of police misconduct overrunning the
individual’s need for privacy.

iii)Primacy of the Right to Privacy

Canada has followed the United States in
constitutionalizing the right to be secure against
unreasonable searches.!” Presumably, the right to
privacy in this context has been raised to the same
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level as the government’s constitutional right to
enforce its criminal laws.!8 As a legal right, there
is an inherent value in the right to privacy being
inviolate:

The guarantees to legal rights are breached each
time that a Court ignores the sanctity of a right
and considers only the evidentiary result. A
guarantee secures one from risk; the extent to
which one may rely on it is diminished each
time it has no consequent effect.!?

The introduction of derivative evidence at trial
does not, in itself, threaten the individual’s right of
privacy; the method of obtaining the evidence has
already violated the right. But how should the
courts ensure that appropriate effect is given to the
guaranteed right to privacy? Should a person whose
rights have been violated be compensated? It is
simplistic to argue that the exclusion of derivative
evidence provides full compensation by restoring
the accused to his or her pre-violation position.
Unlike torts or contractual breaches, placing a value
on an invasion of privacy by attempting to restore
individuals to their original position serves only to
devalue the invasion. As compensation for an
infringement of a right to privacy, the higher
probability of receiving an acquittal is no more
appropriate than a cash award. Human rights have
an inherent value which has nothing to do with
criminal guilt or innocence. Thus, excluding evi-
dence is only partial compensation for a breach of a
person’s right to privacy. It removes some of the
consequences of the breach rather than making up
for the value of the right itself.

Inadequate means of compensation, however, do
not justify denial of compensation and so, once the
right is violated, a remedy must be sought. Section
8 of the Charter of Rights and Freedoms does not
guarantee a right to have the police stripped of the
fruits of an unreasonable search. It guarantees secu-
rity against such searches in every respect. The
ideal remedy is to ensure that such a breach does
not happen. To do this, police conduct must be
controlled before the breach. Once breached, how-
ever, the right to be secure cannot be restored. It is
artificial to attempt to precisely quantify the
consequences. If one wants to compensate for a lost
right, the causal chain following it is irrelevant. If
an arbitrary rule is needed to quantify the loss,
automatic acquittal would be a step closer to com-
pensating for something priceless and would save
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the courts enormous time and expense. Simply put,
the exclusionary rule as a remedy for the violation
of a human right is arbitrary in that it is unrelated to
the loss of the right. If the courts were to attempt to
compensate the victim for his or her legal injury, a
much larger inquiry into the circumstances would
be appropriate. This is not a goal of the exclusion-
ary rule. The rule must seek to assert the right by
forcing police to respect it in the first place.

iv)Preserving the Integrity of the Administration
of Justice

Since the purpose of an illegal search is to obtain
evidence, its success depends on the courts’ reac-
tion. For the courts to involve themselves in an
unlawful act would make the court an accomplice
to precisely that which they are charged with con-
demning. It would be incongruous for the state to
condone illegal conduct on the part of the police,
and at the same time to require adherence to the law
by others. Such incongruity would seriously under-
mine the perceived legitimacy of the courts20 and
would send the wrong message to the public: that it
is acceptable to break the law when the end justifies
the means.

The courts must ensure not only that police mis-
behaviour does not soil the appearance of purity in
the judicial process, but also that such misbehaviour
is not permitted.! Legitimization of the courts is
only a valid objective if it is achieved through
substantive legitimacy. That is, the courts must do
as much as possible to protect the legal rights of
which they are the guardians, and not simply appear
to protect those rights. Thus, the question of
whether or not to exclude derivative evidence must
be approached with a view to deterring as much un-
lawfulness as possible, whether inside or outside of
the courtroom.

A failure to exclude evidence derived from an
illegal wiretap will not always impinge on the
integrity of the administration of justice.>> The
argument that exclusion would bring the adminis-
tration of justice into disrepute would only apply to
those situations where the police did not know. and
could not be expected to know. that they were vio-
lating a right of the accused. Thus. not all Charter
violations will require exclusion of derivative
evidence. Exclusion will be appropriate only if the
police conduct was either deliberate or negligent
and so could be deterred.
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There is yet another argument in favour of inclu-
sion of the evidence. The freeing of an obviously
guilty person on the basis of the “operation of a
technical rule of evidence” not related to the of-
fence or the accused’s guilt or innocence would
bring the administration of justice into disrepute.2?
The argument has been made that “[rJoutine exclu-
sion of evidence necessary to substantiate charges
may itself bring the administration of justice into
disrepute”.24 However, such an argument, based as
it is on the premise that there will be “routine”
violations of constitutional rights by law enforce-
ment officials (a premise one hopes is ill-founded)
is not a justifiable reason for denying the exclusion
of evidence. While it is clear the liberation of crimi-
nals is not likely to be popular, the characterization
of the deterrence of deliberate police violations as a
“technical rule of evidence” needs to be contested.
The argument that criminals must be convicted at
all costs has “too much of the philosophy of the end
justifying the means.”23

Canadian common law has long recognized
several social and legal imperatives overriding
society’s need to convict the guilty; for example, at-
torney-client privilege.26 In granting legal rights,
we recognize that these imperatives are a cost soci-
ety should bear in order to justify the title “rights”
and give moral authority to the law.27 Furthermore,
allowing judges to decide whether or not society
should bear this cost on a case-by-case basis would
bring the administration of justice into even greater
disrepute. To argue that we must not acquit the
“obviously guilty” clearly violates the presumption
of innocence,28 precisely the value which our
judicial system is supposed to protect against popu-
lar opinion.

The administration of justice, even if we incor-
rectly reduce this concept in scope to consider only
the trial process,2? will be brought into disrepute by
a failure to apply a strict exclusionary rule to delib-
erate or negligent violations of individuals’ rights
by law enforcement officials. In order to preserve
the legitimacy of the courts in the long term, rather
than merely in tomorrow’s news, they must pre-
serve their role as an impartial defender of the law,
broadly understood. To enforce one law by allowing
another to be broken hearkens back to the days
when there were no codified legal rights. It ensures
that “justice” is done in the case in question, while
“Justice” remains a privilege reserved for a select
few. To allow the right to privacy to be overridden
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if a judge feels it is politically expedient to do so is

contrary to the fundamental principle of the rule of

law. The protection of the right in this way becomes
merely a discourse to conceal the fact that the right

does not exist at all.

v) Conclusions with Respect to the Goals of
Exclusion

We must conclude that the exclusionary rule
rests on two solid theoretical premises. First, the
courts must act to deter unlawful police conduct.
Second, failure to do so would seriously harm the
courts’ substantive, and thus perceived, legitimacy.
The fairness argument is merely an outgrowth of
these two goals. Further, exclusion of illegally
obtained evidence cannot fully compensate an indi-
vidual’s lost privacy. The only instance in which
derivative evidence should not be excluded is if the
police conduct in question could not have been
deterred. Thus, admission of the evidence is appro-
priate only if the police were reasonable in their
efforts to respect the rights of the suspect. With this
framework in mind, we might now proceed to
assess the treatment of derivative evidence in our
legal system.

IV. CANADIAN LAW
UNDER THE CHARTER

Section 24(2) of the Charter deals with the ex-
clusion of evidence. It states that:

Where ... a court concludes that evidence has
been obtained in a manner that infringed or
denied any rights or freedoms guaranteed by this
Charter, the evidence shall be excluded if it is
established that, having regard to all the circum-
stances, the admission of it into the proceedings
would bring the administration of justice into
disrepute.

Given that an illegal wiretap is an unreasonable
search in violation of section 8,30 evidence obtained
from such a violation may be ruled inadmissible.!
It will be helpful to recall in this examination that
only real evidence may be derived from a wiretap,
and so the treatment of coerced statements and the
like will only peripherally be noted. With this
caveat, we can proceed to consider two issues: first,
what evidence has been considered derivative under
the Charter? and second, what are the circumstances
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in which its admission is said to bring the adminis-
tration of justice into disrepute?

i) What evidence is derivative under
the Charter?

It is not immediately clear what evidence is cov-
ered by the words “has been obtained in a manner
that infringes or denies any rights or freedoms. . .”
in section 24(2). Early Supreme Court of Canada
consideration of the scope of evidence covered by
this section provided little in the way of guidance.
In R. v. Therens, only Justice McIntyre gave much
consideration to the issue, finding that it was “suffi-
cient if the infringement or denial of the right or
freedom has preceded, or occurred in the course of,
the obtaining of the evidence.”32 McIntyre’s
exclusion provides authorities with the incentive to
conduct themselves in an extremely careful manner
when their acts could result in the “intrinsic harm
that is caused by a violation of a Charter right.”
However, he proceeded to suggest that “relative
remoteness” may be a necessary qualification on
the exclusion of derivative evidence. Why this
criterion is chosen, unrelated as it is to the intrinsic
harm done to the right, is not explained.

Early lower court decisions required a “causal
- nexus” between the violation of the right and the
discovery of the evidence. This requirement pre-
vented almost all derivative evidence from falling
within the exclusionary scope of 24(2). A British
Columbia Supreme Court trial judge initially identi-
fied the purpose of the exclusionary rule in a man-
ner consistent with the arguments made above in
this article, namely, that police deterrence is a duty
of the courts in such matters. The reasons, from
which the Crown appealed, stated:

The fact is, the Courts, as well as other bodies,
have been somewhat remiss in the past in
castigating this very common form of search.
[The officer] was doing, I am quite sure, what
has been done for years, and has been accepted,
either explicitly or implicitly by persons in
authority. One thing the Charter has done, I
think, is to make us all direct our attention to
conduct that may or may not be acceptable in
our society.33 v

However, a majority of the British Columbia Court
of Appeal found that the methods used to conduct
the search and the fact of actually finding the object
were sufficiently unrelated. The court found that the
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evidence was not derived from the violation,
admitting that the “distinction is a fine one.”34

When the Supreme Court of Canada finally
considered this point directly in R. v. Strachan
Chief Justice Dickson, speaking for a unanimous
court, stated that:

[s]o long as a violation of one of these rights
precedes the discovery of evidence, for the pur-
poses of the first stage of s. 24(2) it makes little
sense to draw distinctions based on the circum-
stances surrounding the violation or the type of
evidence recovered.33

The rejection of the causal requirement was
affirmed in R. v. Black the following year, which
explained that causality was not a necessary con-
nection between the violation and obtaining the
evidence36- Although both Supreme Court
pronouncements defined the scope of derivative
evidence covered by section 24(2) quite broadly,
they accepted McIntyre’s view in Therens (above)
that some degree of proximity was a requirement.

Proximity/remoteness is not the only factor
examined by the courts. The test applied in R. v.
Collins and R. v. Clarkson allows real evidence
to be admitted despite the existence of section
24(2). In those cases, the Supreme Court
decided that real evidence should gener-
ally not be excluded.

Put more succinctly, the first
factor of proximity between the
violation and the discovery
of the evidence guides
what derivative
evidence may be
excluded. The
second factor of
the pre-existence of
the evidence determines
whether real evidence will
be excluded. The evidence
with which this paper is con- . ’
cerned is real evidence which is scrutiny.
derived from a wiretap. However,
when the two factors of proximity and
pre-existence of the evidence are taken v
together, it is unclear whether the scope of
derivative evidence excluded by section 24(2)
extends to real evidence. If it is accepted that the
only real purpose of the exclusion of derivative
evidence should be to deter police misconduct, the

A

“... there
is almost no
deterrence imposed
by section 24(2) on the
illegal use of wiretaps as an

in locating real evidence
may be completely free
of judicial
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considerations in the Collins and Clarkson cases
of whether or not the evidence pre-existed the
violation should be irrelevant.3

Recently a more defensible distinction has been
made which is based on the concept of “inevitable
discovery.”38 The principle of inevitable discovery
holds that evidence should not be excluded if it
would have been discovered even without the
constitutional violation. This principle has been
strengthened by cases in which physical evidence
was found to fall within the scope of 24(2) protec-
tion because it did not exist as evidence prior to the
Charter violation.® The inevitable discovery princi-
ple makes a distinction between evidence which
was illegally discovered by the police, and evidence
which was illegally created by the police. The
principle holds that it is not unfair to introduce into
court evidence which was merely discovered
illegally, but that it would be unfair to introduce ev-
idence which was actually created by the violation.
However, such a distinction is still not consistent
with the purpose of exclusion suggested in this
article. That is, deterring police conduct which is
unconstitutional should be the goal of exclusion.
The police conduct is not made any more constitu-
tional or acceptable if the evidence would have
been discovered were it not for the violation. In
fact, deterrence is more likely to be effective if the
police stand to lose evidence which they otherwise
would certainly have obtained.

Charter jurisprudence relating to which evidence
will fall within the scope of 24(2) protection seems
initially to include derivative evidence. This protec-
tion has been limited by a proximity requirement,
which serves no purpose other than to limit the
deterrent effect of exclusion. The requirement also
leads courts to conduct an artificial exercise in
determining remoteness. The protection may be
limited by a further requirement that excludable
evidence must be intangible. If this is the case,
there is almost no deterrence imposed by section
24(2) on the illegal use of wiretaps as an investiga-
tory technique. Police may not use the wiretap to
extract a confession from the suspect, but its use in
locating real evidence may be completely free of
judicial scrutiny. Thus, it is to be hoped that the
courts will do away with this distinction altogether.
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ii) When is the administration of justice brought
into disrepute?

With the advent of the Charter, the relevant
question for the courts in relation to the administra-
tion of justice became whether they would be
forced to expressly approve of disreputable police
conduct. However, the question of whether the con-
duct itself would bring the administration of justice
into disrepute was not actively pursued.*0 Instead
of considering how shocking the police misconduct
was, the Supreme Court of Canada in Collins
clearly stated that the only disrepute to be consid-
ered was that which might result from the court’s
exclusion of the evidence, taken together with the
seriousness of the offence.4! This development has
been the source of enormous confusion, since it
bars most consideration of police misconduct when
applying the 24(2) exclusionary rule. However, as
has been argued above, the deterrence of police
misconduct is the only purpose effectively served
by the exclusion of derivative evidence.

Although early cases had focused on punishing
“deliberate, wilful or flagrant” violations of the
Charter2 Collins expressly reduced the deliberate-
ness of the violation to a minor consideration to be
weighed along with the disrepute resulting from the
acquittal of a serious offender. However, the deci-
sion in Collins to adopt a fragmentary consideration
of police and court conduct has been called
problematic, particularly because Justice Lamer
proceeded to base that decision primarily on the
grounds of reprehensible police conduct.#

When considering real evidence which would
not have been discovered but for the illegally ob-
tained information, good faith conduct in obtaining
it emerged for a time as a determinative factor. In
R. v. Simmons* and R. v. Jacoy®, the Supreme
Court adopted the view that real evidence could be
excluded having regard to nothing but the wrong-
fulness of police conduct. It seems, however, police
negligence will only be grounds for exclusion®0 if it
was gross negligence#” or if the behaviour was part
of “an established pattern of conduct.”*8 This
emphasis on deterrable police conduct is in keeping
with what has been argued above regarding the
purpose of the exclusionary rule. It is to be hoped
that the emphasis placed on deterring police
conduct in Simmons and Jacoy continues and
remains a separate question from that of the effect
of exclusion on the trial itself*?.

Volume 1 » 1995




The issue which continues to confuse this useful
consideration, however, is that of the “fairness of
the trial.” As has been argued above, this factor is
not directly at issue in the case of evidence derived
from that which is illegally obtained; the more the
finder of fact knows, the more likely it is the finder
of fact will be able to deliver the correct verdict.
However, some illegally obtained evidence is said
to “render the trial unfair, for it did not exist prior
to the violation.”>® The majority of the Supreme
Court of Canada in R. v. Leclair excluded “any evi-
dence that could not have been obtained but for the
participation of the accused in the construction of
the evidence.”3! If this principle is supposed to
flow from the protection of an individual against
compelled self-incrimination, the concept has been
stretched enormously so as not to require any con-
sideration of whether the evidence is indeed incrim-
inatory. Rather than granting “fairness” to the indi-
vidual before them, the courts should be ensuring
that police act fairly towards all suspects. As the
Law Reform Commission of Canada has stated:

... the problem of illegality is more than simply
the sum of those individual conflicts brought be-
fore the courts. Rather, it may involve patterns
of practice within police and judicial organiza-
tions as a whole.52

Instead, the Supreme Court has followed a fallacious
line of reasoning and decided that if the evidence
would inevitably have been discovered, penalizing
the police would not have a deterrent effect.

In Canada, courts tend not to discuss the issue of
police deterrence (although they may consider it as
one factor among many in the test for exclusion)
since it was so clearly ruled out as a goal of
exclusion in Collins. The manner in which police
investigations are conducted will bring the adminis-
tration of justice into disrepute only if the accused
has participated in producing the evidence, or if the
evidence was obtained through an extremely serious
violation of the accused’s rights. The latter consid-
eration, enunciated in Simmons and Jacoy, is a step
towards attaining the goal of forcing police to
respect the Constitution. However, the former
consideration leads to enormous confusion by
seeking to protect fairness to the individual on a
case-by-case basis, with the effect that fairness to
all accused is undermined in the long term by the
courts’ failure to prevent constitutional violations
before they occur. Thus, rather than engage in
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absurd catalogues of as many as eighteen factors
which may be relevant to the decision on
exclusion,?3 courts should move instead towards
making the categorical suppression of illegal police
conduct its goal. This is accomplished by focusing
on wilful or negligent conduct on the part of police.

IV. OBSERVATIONS

In recent years Canadian police have been mak-
ing extensive use of wiretaps as an investigative
tool.34 There is both instrumental and inherent
value in protecting the right of Canadians to control
the information that becomes known about them.
Thus, there is a need to effectively open police use
of these wiretaps to judicial scrutiny. There must be
a context in which an accused can at least make the
case that his or her right to privacy has been
infringed. Direct judicial monitoring of all wiretaps
is simply not feasible. However, scrutiny of autho-
rizations in those cases where police eventually lay
charges is both practical and just. A voir dire to in-
quire into the means of investigation can be a great
expense to the court,® but the trial itself is an even
larger expense. The inquiry into guilt or innocence
is such a fundamental right that Canadian society
has chosen to expend the resources on a trial. The
right to privacy is no less fundamental and requires
significantly less expense. Society would be grossly
remiss in its protection of citizens were it not to
protect individuals’ privacy for financial reasons.

The exclusion of evidence is an effective means
of protecting this right if correctly applied with a
view to its purpose. That purpose is to control
police behaviour. This behaviour must be controlled
not only because the law enforcement arm of the
state is no more above the law than any other
citizen, but because the protection of rights requires
an attempt to prevent violations before they occur.
The right to privacy must be protected before it is
violated, by deterring police behaviour that will
bring the administration of justice into disrepute.
The administration of justice (including both the
courts and the police) must be seen as protecting
not only the innocent victim of crime, but the
victim of violations of constitutional rights. The
latter protection will only be effective if we protect
the guilty along with the innocent.

The Charter of Rights and Freedoms sought to
protect the right to privacy through section 8, in
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part, by excluding evidence under section 24(2).
The scope of derivative evidence within this
exclusionary clause has been variously interpreted,
but seems to be fairly broad. However, considerable
confusion has resulted from Supreme Court deci-
sions stating that the relevant issue in exclusion is
the fairness of the trial. This confusion cannot be
resolved easily since, simply put, the fairness of the
trial is not affected by the exclusionary rule. The
principal factor in the fairness of the trial has been
the question of whether the evidence was created by
the illegal act. In excluding only this type of evi-
dence, the trial is condoning the police overriding
rights if the conduct is merely an investigative short-
cut to further evidence. The violation of a funda-
mental right is forbidden if anything new is created,
but gets reduced to a technicality if done for the
purposes of expediency. However the evidence is
obtained, once it is obtained the damage is done.
The only effective way to prevent that damage from
being done is to deter those who knowingly cause it.
Therefore, the approach adopted by the Supreme
Court in Simmons and Jacoy is a sound one. In
those cases the court decided that real evidence
could be excluded having regard to nothing but
the wrongfulness of police conduct. The single goal
of the exclusion of derivative evidence should be
police deterrence, and the test of what evidence
should be excluded to accomplish this is a relatively
simple one. The courts should merely inquire
whether the violation was done in a manner such
that the officer knew, or ought to have known, that
a constitutional right was being violated. Such an
inquiry allows a certain discretion to the courts.
It is not a discretion as to whether there is a great
enough chance that the accused is guilty and that
the evidence ought not be excluded. Rather, the in-
quiry focuses on whether society should accept this
sort of police behaviour. Such a focus is in the
interests of the administration of justice since it
would allow citizens to go about their business
more confident that their rights will not be trodden
upon at the drop of a hat. Furthermore, it would
present the police and the public with understand-
able and defensible criteria of what is, and what is
not, going to be found to be admissible evidence.
Finally, it would allow the courts to go about their
legitimizing function, confident in the knowledge
they are admitting evidence and convicting crimi-
nals as often as possible without victimizing the in-
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nocent and encouraging the police to break the law.

Clearly, these are desirable goals for the exclu-
sionary rule, and one can only hope that our highest
court picks up on these principles. Although they
have not been expressly excluded, we have seen
that the bulk of the court’s analysis has been
focused elsewhere. These important goals must be
reaffirmed quickly before the exclusionary rule,
which we have constitutionally enshrined, becomes
an incomprehensible and unjustifiable maze of

rules. m
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A voir dire in these circumstances would be a hearing to
determine whether certain evidence, such as confessions or
wiretaps, may be legally presented as evidence to the trier
of fact, (i.e., the jury, or the judge if there is no jury).
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MEDICAL RECORDJS

Access, Ownership and Obligations

Picture yourself at your doctor’s office. Your
appointment concerns the effects of a recent bout of
food poisoning on your pregnancy. You have
recently switched physicians because you felt that
your previous doctor was dismissive of your
concerns. Now you want to know what the relevant
statistics say about your condition, as well as the
subjective opinion of your physician, and the infor-
mation your previous doctor had kept in her files.
Thinking that this information will be kept in your
personal medical file, you ask for access to these
files. Does your doctor have the discretion to refuse
that access? Can she give you certain records, but
not others? What are your rights?

Access to medical records allows you to assess
treatment your physician is proposing, to have
informed opinions about her competence, and to
correct mistaken or misrecorded information. Most
importantly, access to the medical records helps
address the imbalance in knowledge and power
that exists between you and your physician. With
these concerns in mind, the Supreme Court of
Canada has found that privacy interests extend to
control over personal information. In Mclnerney v.
MacDonald ! the Supreme Court of Canada held
that access to medical files kept by physicians is
instrumental in allowing patients to make informed
decisions about proposed and ongoing medical
treatment, and to ensure the “healthy maintenance”
of the doctor-patient relationship. For these reasons,
the court held that a physician cannot, generally,
refuse you access to your own medical files.

In light of this decision, can you leave your
doctor’s office with all the notes, recommendations
and information that have been kept in your per-
sonal file, including any reports passed on by previ-
ous physicians? The brief answer is “no,” due to the
curious nature of the medical record itself.

In McInerney, Elizabeth McInerney wanted
copies of the information in her medical file. The
physician, Margaret MacDonald, provided
McInerney with all the medical information that she
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herself had collected, but withheld records that
had been given to her by McInerney’s previous
physicians. MacDonald argued that these other
records were the property of the other physicians,
and that she therefore had no right to provide the
records to McInerney. The court held that
MclInerney was entitled to access her medical
records, for the purpose of examining and copying
the contents. The right of access included records
prepared by other physicians.

According to the court in McInerney, medical
records are an amalgam of personal and profes-
sional property, held in quasi-trust by a physician.
That is, the physical records themselves (the file,
notes, references, etc.) are the “property” of the
physician with all the benefits and responsibilities
that this entails, while the information contained in
the same records remains the property of the patient
and may only be used for the patient’s benefit. In
practice, patients have no right to take the records
from a physician. Because the practitioner physi-
cally retains the records, this can limit a patient’s
access to her own medical information.

However, the doctor’s control of the medical
records is limited by her quasi-trust or “fiduciary”
relationship with a patient. That is, a physician,
either because of the inherent power and control
that she exercises over a patient or because of the
patient’s reasonable expectations, has a duty to act
in her patient’s best interests. In other words, you
have a personal interest in what a physician does on
your behalf, which has the practical effect of impos-
ing certain duties on your physician. A physician
owes a patient duties of loyalty, good faith, and
avoidance of conflict between duty and self-inter-
est.2 In McInerney, the court found that acting in
the best interests of a patient includes allowing pa-
tient access to medical records.3

However, the fiduciary relationship may also
limit some patients’ access to information. The
court in Mclnerney held that acting in the “best in-
terests” of a patient could also mean denial of this
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access, and provided two circumstances where
access could be refused. First, if a physician can
prove that allowing a patient to read and copy her
medical records would seriously affect the patient’s
physical, mental or emotional health, the physician
may refuse to allow access to the records. Second,
the physician may deny access if she can prove that
access might result in harm to another person.
Despite the relatively high legal threshold — in
both instances, the physician must show “signifi-
cant likelihood of substantial adverse effect” —
this provision is another limit on a patient’s free
access to her medical records.

Returning to the problem of gaining access to
your own medical records, if your physician can
prove that allowing you to see the personal written
reflections she has made on your condition would
seriously affect your mental health, or seriously
affect the health of another person, she can deny
you access to these specific parts of your records.
The rest of the records, however, remain yours to
access and copy unless there is a further limit in
specific legislation. As it stands, no province or
territory in Canada has enacted legislation to this
effect.

The Supreme Court of Canada in Mclnerney
defines the conditions under which access to infor-
mation should be guaranteed in a doctor-patient
relationship. As noted in the above introductory
comments, the court in McInerney characterized
control of this personal information as part of a
larger right to privacy. However, in subsequent
jurisprudence, the contest over access to informa-
tion has related not to patient access to their own
medical information but to patients making personal
information available for court proceedings.
Ironically, in some circumstances, expanded access
to information has resulted in a greater loss of
privacy.

In July 1994 the Supreme Court of British
Columbia in Seller v. Grizzle® determined whether
the patient right of access to medical documents
amounted to patient “control” over those docu-
ments. This case concerned a personal injury claim
arising from a car accident and medical reports
concerning the plaintiff. According to the British
Columbia rules of civil procedure® a person who is
in “possession or control” of a document can be
ordered by the court to produce it at the discovery
of documents stage of the proceedings, for the pur-
poses of scrutiny. The court found that because the
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“right” of a patient was limited to simple access,
and did not constitute ownership, the patient did not
have “control” or “possession” over the records.
The court decided that any “control” rested in the
hands of the physician who owned the medical
records, and, therefore, the patient could not be re-
quired to produce them. Further, the court deter-
mined that the patient “right” to access also did not
constitute “power” over those documents. The end
result for the defendant in Seller was not too oner-
ous as he had other avenues through which he could
obtain the records. In particular, the defendant
could demand that the plaintiff’s physician produce
the records for scrutiny at the examination for dis-
covery stage of the proceedings,’ based on the
court’s finding that a physician had “possession and
control” of medical documents concerning her
patients.

Such was not the case in Saunders v. Nelson8

(decided in December 1994). In this case, the
medical records of a patient, relating to a personal
injury charge, were held by a clinic outside British
Columbia. Unlike in Seller, the defendant had no
recourse to rule 26(11), as the clinic was out of
province.? However, rule 27(20) requires a person
involved in an examination for discovery to
produce all relevant documents in their “power.”
The question in the case, therefore, was whether the
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patient involved had “power” over the medical
documents kept by her physician. Four months after
the British Columbia Supreme Court had noted in
Seller that patient access to medical records did not
equal “power” over those records, the same court
found that the patient did effectively have this
“power.” The British Columbia Supreme Court was
therefore able to order the documents produced. A
right to access private information had effectively
resulted in a duty to publicly produce that private
information.

RECORDS FOR PROFIT:

Medical practitioners’ and hospitals’ ownership of medical records have realizable economic benefits,
s0 long as the records are treated in accordance with the best interests of the patients concerned in the
documents. Patients’ best interests include their right to privacy. If this privacy interest is protected,
records may be used for security or profit. The Ontario Court of Appeal decided that a dentist could
pledge his records as a security interest in a general security agreement. Ultimately, the records could
be handed over to the insurer for transfer to another dentist. Because the agreement specifically ac-
counted for the maintenance of patient confidentiality, the value of the records as property could be re-
alized. However, debtors must specify an intention to use the records as security. In a different case,
also involving a dentist, where the security agreement did not specifically refer to the use of dental
records, the records could not be traded or used as collateral.

See: Re: Axelrod (1994), 111 D.LR. (4th) 540 (Ont. Gen. Div), affirmed (1994) 20 O.R. (3d) 133 (CA); Re:
Josephine v. Wilson Family Trust & Swartz (1993), 107 D.LR. (4th) 160 (Ont. Gen. Div.); Strazdins v.
Orthopaedic & Arthritic Hospital of Toronto (1978), 22 O.R. (2d) 47 (Ont. H.C.).
|

In attempting to explain the inconsistency of
these cases, one could observe that, on the one
hand, the Seller decision did not leave the party
demanding production of the records without other
avenues of obtaining the records. On the other
hand, had the Saunders court found that patient ac-
cess to medical records did not constitute “power”
in the words of rule 27(20), the party demanding
production of the documents would have been com-
pletely cut off from other means of obtaining the
documents. The conclusion here is that the court en-
gaged in semantic gymnastics in order to protect a
defendant’s right to access information important to
his case.

Is it cause for concern that a patient’s right to
access has resulted in positive duties imposed on
that patient? Should not privacy rights come with-
out strings attached? In Saunders, the court’s con-
cern that the defendant be able to use the plaintiff’s
medical records in mounting his case resulted in a
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compromise of a patient’s privacy rights. This raises
the larger issue of the state of patient-physician
privilege in Canadian law today. Specifically, does
a patient or her physician have the right to keep her
medical records out of court proceedings? There is
no patient-physician privilege in Canadian com-
mon-law provinces today,!0 although courts may be
willing to recognize such privilege on a case-by
case basis.!! Because medical records are not
privileged, courts can have more or less unlimited
access to the records of physicians. Seen in this
light, Saunders can be characterized as an extension
of an already broad judicial power allowing courts
to get access to documents that might have been
protected because the doctors were outside of the
court’s jurisdiction.

As for the right to access your own medical
information, the law appears to favour you as a pa-
tient. You can access this information and even
copy it. Yet because of your ability to access your
medical records you can be required by the court to
produce this information, should you be involved in
a law suit. This duty comes from the judicial char-
acterization of what your rights of access mean:
namely, that access gives you “power” over your
medical records. Ironically, your privacy rights have
been used to give public access to your private
information. N
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THE EMPTY PROMISJE OF PRIVACY:

pregnancy and HIV testing

Until recently there was no known way to prevent
some babies of HIV-infected mothers from also
being born with the virus linked to AIDS (acquired
immune deficiency syndrome). But in the spring of
1994, the results of a major U.S. clinical trial (see
sidebar entitled “Known Benefits, Unknown Risks”
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on page 37) offered the possibility of controlling
maternal-foetal transmission of the human immun-
odeficiency virus.! The possibility of a somewhat
effective means to prevent the transmission of the
virus to foetuses in the womb has added steam to
efforts to test and identify HIV positive women
before they give birth. Such testing may put women
at risk of discrimination and interference with their
reproductive and parenting decisions.

mmmﬂ Review ofF CURRENT Law AND Law REFORM

In the United States there has been significant
pressure to institute mandatory testing for all
pregnant women. However, mandatory testing has
been linked both to eugenic? efforts to stop HIV
positive women from having babies at all, and to
efforts to criminalize HIV positive women who in-
fect their “innocent”
foetuses.3 Needless
to say, such an
approach has met
with some resistance
from women'’s rights
and AIDS activists.
This resistance
reflects the ongoing
problem of how to
adequately protect
women’s individual
interests while assur-
ing access to a treat-
ment that may prove
very beneficial to
many women and
their foetuses.

In Canada, the
approach to identi-
fying HIV positive
women during
pregnancy has been
quite different than
in the U.S. The
government is not
proposing manda-
tory testing. Instead, there has been a strong public
emphasis on attaining consent to testing and main-
taining confidentiality of test results.# One example
of the approach to testing in Canada is British
Columbia’s policy of recommending that all
pregnant women have an HIV test as part of their
routine prenatal care.> Nevertheless, this policy
does not include adequate protection for the privacy
of HIV positive women nor for their reproductive
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decision-making more generally. However, it is far
from clear that it would be possible to provide such
protection in the context of an HIV diagnosis
during pregnancy. Acting on a positive diagnosis
necessarily involves significant compromises of a
woman’s privacy, even though there are other
highly valued social interests which may “justify”
overriding it. In fact it seems that the promise of
confidentiality may primarily work to pacify critics
rather than to protect HIV positive women,

Promising privacy is a particularly effective
means of mollifying those who might otherwise ob-
ject to the policy as interference with reproductive
rights. “Privacy” is the American constitutional
doctrine under which women’s reproductive rights
are protected, so protection of privacy tends to
imply, by association, acceptance of reproductive
freedom and women’s decision-making.% Although
Canadian constitutional doctrine is less explicit in
its deference to individual privacy, the convergence
of privacy rhetoric with notions of individual liberty
is, in general, characteristic of rights documents
such as the Canadian Charter of Rights and
Freedoms. Privacy’s importance as a core value in
our society is based on a visceral sentiment that
holds opposition to government authority as a
central part of individual liberty, while remaining
fundamentally abstract. The unstable, appealing and
contradictory nature of the value tends to displace
critical thinking about the potential negative effects
of a policy intended to be helpful.

Testing all pregnant women for HIV is a policy
which seems to offer the irresistible possibility of
“preserving life and preventing suffering”’ of
foetuses which might otherwise be born with HIV.
However, although test results seem very hopeful,
positive trial results do not necessarily mean that
any routine testing program is appropriate or justi-
fied. As well, there may be some risks to pregnant
women who test positive which are overlooked in a
policy that is geared almost exclusively towards
foetal health. The failure to examine the policy’s
negative effects for pregnant women may be rooted
in the assumption that women will welcome the
testing since they themselves want their children to be
healthy, and, in pursuit of that end, “good mothers”
should be willing to put aside their own concerns.8

One might expect that affected women'’s distinct
interests will be safeguarded by the protection of
their right to privacy. This may be misleading. The
government neither does, nor promises to do, much
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more than protect confidentiality in official con-
texts. At the same time, there is a presumption that
confidentiality protection will be an effective means
to prevent unwanted disclosure of women’s health
status and any resulting loss of control by the
women. As such, the promise of confidentiality
relies on our broader notions of privacy without
providing much content for that promise.

KNOWN BENEFIT, UNKNOWN RISKS

The National Institute of Allergy and Infectious Diseases conducted a dlinical trial among a group of six
hundred HIV positive women who had taken a drug called zidovudine, better known as AZT, during preg-
nancy and labour. In that group, the statistical average of births of infected babies was reduced by two-
thirds. Without this medical treatment, an HIV positive woman has about a 25 per cent chance of giving
birth to an infected baby. With AZT the rate of transmission was reduced to about eight per cent.

Although the test results seem very hopeful, some critics have urged a cautious approach to the results.
The trial was relatively limited. For ethical reasons, women on the placebo were given the genuine
medication before the end of the trial, so there was no control group. None of the women who
participated in the trial were at a sufficiently advanced stage in their HIV ilness to show the symptoms
of AIDS. For these reasons, medical authorities and health activists have criticized the trial.

Health Canada, for example, urged caution in any recommendations about treating pregnant

women with AZT to prevent transmission of HIV to their foetuses,

Possible risks of AZT treatment to women include:

* Will women who use AZT during pregnancy ~— before they are themselves ill with AIDS — develop
increased resistance to the drug?

* Will there be presence of “viral strain”, that is, will the progress of the women's own disease be
accelerated by taking the drugs during pregnancy?

* US. Food and Drug Administration studies produced some evidence of the presence of vaginal tumours
and “developmental malformations” when rodents received heavy dosages of AZT during pregnancy.

* Women who took AZT during the dinical trial did not seem to have suffered from side effects (ranging
from anemia to liver chemistry abnormalities) at any greater rate than women who took the placebo.
Sources: M.. Oxtoby, “Perinatally acquired human immunodeficiency virus infection® (1990) 9 Paediatric Infectious Diseases Journal 690;
Health Canada, (1994) 20:12 Canada Communicable Disease Report 97; Centre for Disease Control and Prevention, “Recommendations for
the use of zidovudine to reduce perinatal transmission of human immunodeficiency virus® (1994) 43 MMWR. RR-11 ; “Tidowudine for

mother, foetus and child: hope or poison?” (editorial) (1994) 344 The Lancet 207, Brenda Macevicius, "Women and AIDS Project: Routine
HIV Testing for Pregnant Women” in AIDS Vancouver Island Update (Fall, 1994).

\

Despite the promise of confidentiality, HIV
positive women may be subject to unwanted inter-
vention as a result of testing and diagnosis. It is
important to recognize that confidentiality protec-
tions do nothing to help an HIV positive woman
deal with the extreme personal stress, depression
and crisis that often follow diagnosis. Privacy
protection is useless to prevent a loss of control
over the timing of one’s illness and dealing with it.
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Furthermore, in an intimate context, a woman’s
need or desire to keep her health status confidential
is seen to be in direct conflict with her partner’s
right to know his or her own status. Whether or not
women tell their partners directly of their condition,
their actions will make any kind of privacy within
their household almost impossible, exacerbating the
feelings and real experience of loss of control. If
women choose to act on their HIV diagnosis to get
medical care, they will likely face changes in diet,
regular medical visits and a course of medication,
none of which are easy to conceal and all of which
may increase the significant risk of violence in
these women’s lives. A recent American study
shows HIV diagnosis in women is often followed
by abuse or the end of significant relationships.?
A British Columbia study found that more than half
(54%) of the HIV positive women surveyed had
been sexually assaulted or abused as adults.10 It
cannot be safely assumed that women’s need for
confidentiality is only in relation to the government,
employers or members of the general public. Their
safety may be significantly jeopardized within the
family, an area where an assumption of privacy
operates and which is consequently often ignored
by legislators and policy makers.

There are a number of reasons, in addition to
concerns about safety within their familial relation-

FACTS & FIGURES

Several studies of HIV positive women have revealed the precarious social position of people with HIV.

Lack of Support: Numerous studies of HIV positive women report loneliness and isolation as the most
important problem these women face in dealing with theit illness. In an Ontario study of nearly seven
hundred women with HIV about sixty percent of the women had children, while only one third were
married or cohabiting.

Poverty: Only about 16% of the women in the Ontario study were working full time in the paid employ-
ment market; a further 13% characterized themselves as full time home-makers. The rest, whether or
not “disabled” by their illness, were unemployed or working part time. Since disability payments under
GAIN (Guaranteed Available Income for Need Act) are only available to individuals with AIDS
symptoms, it s significant that only 27% of people who are HIV positive have been diagnosed

with AIDS. A B.C. study of sixty HIV positive women showed that well over half of them, including
those with children, had annual incomes under $20,000; 45% did not have high school education. Drug
Use: More women than men contract HIV through dirty needles. In 11% of reported Canadian cases,
women's use of injection drugs is listed as the cause of infection.

Sources: Strathdee, *A Sociodemographic Profile of Known HIV Positive Women in Ontario, Canada” HIV Infection in Women Conference
Abstracts (Washington: 1995); Lobb & Kirkham, *Measuring the Impact: Sociodemographic Characteristics of Women with HIV/AIDS” (Bth

Annual British Columbia HIV/AIDS Conference Syllabus, 1994); Health Canada, Laboratory Centre for Disease Control, “Risk Factors for
Reported AIDS Cases, Females, all ages (n=586)" (lune 1994).
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ships, why HIV positive women might refuse treat-
ment. AZT and the related family of drugs (called
retrovirals) are controversial as a means of treating
HIV, despite their widespread support in the
medical community.!! The AZT treatment during
pregnancy is highly intrusive (medication five times
a day and intravenously during labour) and may
increase the woman'’s resistance to the drug during
her own treatment when (presumptively) she devel-
ops AIDS. In practice, more than half of the women
with AIDS in the B.C. study of HIV positive
women were not taking retrovirals for their illness,
contrary to their doctor’s orders. Because women
may be pressured by medical and child protection
authorities, there is clearly a need for rigorous
safeguards to ensure that they are not forced into
treatments they do not want.

Legislative protection for women’s medical
decisions in the context of treatment for HIV may
also be inadequate. The confidentiality provisions in
Canada’s Privacy Act,!2 B.C.’s Freedom of
Information and Protection of Privacy Act!3 and the
Communicable Disease Regulations under B.C.’s
Health Act,14 when read together, seem to offer
comprehensive protection against the use of med-
ical information, particularly voluntary test results,
without permission of the individual. However,
in contrast, the Child and Family Services Act
explicitly overrides every confidentiality obligation
(except solicitor-client privilege) when a person
suspects that a child may be being abused or
neglected. Doctors routinely report to the director of
Family and Children’s Services when they think a
child may be at any degree of risk.13 If her physi-
cian had recommended the AZT treatment for the
benefit of the foetus, and the woman declined it, it
is highly likely that child welfare authorities would
be informed at the time of birth, if not earlier.!6
There are no reported cases specifically on HIV
illness; however, where parents’ (usually single
mother’s) mental or physical illness is in question
as a factor in reported Canadian child protection
cases, extensive use is made of medical and
psychiatric records.!? In the overwhelming number
of these contested cases guardianship is awarded to
the child welfare agency, foster parents, or adoptive
parents.

The collapse of mothers’ privacy protection to
ensure adequacy in reporting child abuse seems to
be only the first step in the ideological separation of
the interests of mother and child. Allowing state
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authorities to keep a preventative eye on a potentially
needy child seems eminently justifiable, but it is not
always clear what the consequences will be. It should
be remembered that the higher level of scrutiny these
women’s parenting can be subject to may be a direct
result of the breach of the confidentiality promised as
a part of the earlier testing regime.

As a general rule, women with HIV are already
precariously situated socially (see sidebar entitled
“Facts and Figures” on page 38). They may or may
not have had po<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>