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ABSTRACT

In R v Smith, the British Columbia Court of Appeal increased the sentencing range associated
with trafficking offences that involve the street-level sale or distribution of fentanyl, citing
in its reasons the need to be responsive to the proliferation of opioid abuse in the province.
At the time this judgment was rendered, the province’s political imagination was bifurcated into
two ideological characterizations of the issue: the fentanyl crisis as a public health emergency,
and the fentanyl crisis as a problem of criminality. The Court in Smith implicitly takes up or,
at least, responds to this latter ideology and, in so doing, practices what Duncan Kennedy terms
legal work. Through critical examination of the decision in Smith, this article complexifies
what it means to do ethical legal work. This article argues that legal work is only legitimate
insofar as legal decisionmakers sincerely address competing political perspectives contained
in the discursive landscape before rendering a judgment that adheres to their own politics.

* Katie Delay completed her law degree at the University of Victoria, Faculty of Law in 2026. She is
grateful to Dr. Colin Macleod for his early feedback on this essay, as well as to the team at Appeal for
their diligence in the editorial process.
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INTRODUCTION

In R v Smith, the British Columbia Court of Appeal (“the Court”) increased the sentencing
range associated with trafficking offences that involve the street-level sale or distribution of
fentanyl, citing in its reasons the need to be responsive to the proliferation of opioid abuse in
the province.! At the time this judgment was rendered, the province’s political imagination
was bifurcated into two ideological characterizations of the issue: the fentanyl crisis as a public
health emergency, and the fentanyl crisis as a problem of criminality. The Court in Smith
implicitly takes up or, at least, responds to this latter ideology by contemplating the fentanyl
crisis as reason to depart from a prevailing sentencing norm. In so doing, the Court practices
what critical legal scholar Duncan Kennedy terms “legal work” or “the transformation of an
initial apprehension of what the legal materials making up the system require, by an actor
who is pursuing a goal or vision of what they should require.”® This work, Kennedy says, is
legitimate and, indeed, ethical.?

Through critical examination of the decision in Smith, however, I complexify what it means
to do ethical legal work. I accept the notion, embraced by critical legal scholars, that sound
legal reasoning is necessarily reflective of the interpreter’s political orientation, but I contend
that, properly executed, legal work must be constrained such that it is not exclusively concerned
with advancing the interpreter’s own conception of justice. I ultimately argue that legal
work is only legitimate insofar as legal decisionmakers sincerely address competing political
perspectives contained in the surrounding discursive landscape before rendering a judgment
that adheres to their own politics.

To this purpose, this essay proceeds in three parts. I provide a brief synopsis of the Court’s
reasoning in Smith through the lens of legal work as it is envisaged by Kennedy. I then
problematize Kennedy’s conceptualization of legal work, deploying examples from the Court’s
reasoning in Smith. Finally, drawing on the Dworkinian notion of “appropriateness,” I offer
a more nuanced account of legitimate legal work, and I anticipate response to my argument.
I turn first to the particularities of the Court’s reasoning in Smith.

1 Rv Smith, 2017 BCCA 112 at paras 36-37 [Smith].

2 Duncan Kennedy, “A Left Phenomenological Alternative to the Hart/Kelsen Theory of Legal
Interpretation”in Duncan Kennedy, ed, Legal Reasoning: Collected Essays (Colorado: The Davies
Group, 2008) at 158.

3 Ibidat161,163.

See Roberto Mangabeira Unger, The Critical Legal Studies Movement: Another Time, A Greater Task,
(Cambridge: Harvard University Press, 1986) for a catalogue of contributions in CLS during the latter
half of the twentieth century. See also, for example, the works of feminist legal scholars Catharine
MacKinnon, Robin West, and Martha Minow, who treat the law as simultaneously constitutive and
reflective of gender relations, as well as Black legal scholars Angela P. Harris, Kimberlé Crenshaw,
and Patricia J. Williams, who, similarly, highlight the ways in which law is raced.

5  Ronald Dworkin, “The Model of Rules” (1967) 35:1 U Chicago L Rev 14 at 42.
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I. THE SMITH DECISION AND LEGAL WORK
A. Thelssue on Appeal

Frank Smith was convicted of one count of possession of cocaine and one count of
possession of fentanyl, both for the purposes of trafficking, contrary to s. 5(2) of the
Controlled Drugs and Substances Act.® The sentencing judge held that, given the “pernicious”
effects of fentanyl distribution in British Columbia, the appropriate sentencing range
for a first-time offender convicted of trafficking in fentanyl is between six-and-twelve-
months incarceration.” This range presumes a lower degree of moral blameworthiness in
street-level dealers and, so, emphasizes the sentencing principle of rehabilitation.® The
sentencing judge acknowledged that Mr. Smith had only briefly engaged in street-level
dealing to support his own addiction.” Mr. Smith, an Indigenous man from Carcross/
Tagish First Nation, was 59 years old at the time of sentencing.!® After suffering a serious
knee injury, he developed a dependence on Tylenol 3, which he was prescribed to manage
pain following one of several operations.'! This dependence had escalated since the surgery.
Moreover, Mr. Smith professed himself to be unaware that what he had been selling
was, in fact, fentanyl, and expressed shame for his actions.!? The sentencing judge found
that these factors mitigated his culpability and warranted a sentence at the lower end of
the prescribed range.'” Importantly, the sentencing judge also considered Mr. Smith’s
Indigeneity as required by s. 718.2(e) of the Criminal Code.'* The sentencing judge
remarked, however, that there was “little evidence” that Mr. Smith’s background lessened his
culpability for these offences or reduced the efficacy of incarceration in his circumstances."

Ultimately, Mr. Smith was sentenced to six-months incarceration.

6 Controlled Drugs and Substances Act, SC 1996, ¢ 19 [CDSA]. Mr. Smith had been immediately arrested
after offering to sell drugs to a plainclothes police officer in the Downtown Eastside of Vancouver,
British Columbia.

7 RvSmith, 2016 BCSC 2148 at para 37 [Smith, sentencing hearing].

8  This presumption is informed by the reality that the overwhelming majority of street-level dealers
engage in the drug trade to support their own substance dependence. Moreover, this presumption
acknowledges that street-level dealers have little power over the distribution of the drug supply;
rather, they rely on higher-level drug traffickers to manufacture, apportion, and distribute the
substances to them (Haley Hrymak, “A Bad Deal: British Columbia’s Emphasis on Deterrence and
Increasing Prison Sentences for Street-Level Fentanyl Traffickers” (2018) 41 Man LJ 149 at 155).

9 Smith, sentencing hearing, supra note 7 at paras 12-14.

10  Ibid at paras 3, 8.

11 Ibid at para 12.

12 Ibid.

13 Ibid at para 38.

14 Criminal Code, RSC 1985, c C-46 [the Code]. See R v Gladue, 1999 CanLll 679 (SCC) and R v Ipeelee,
2012 SCC 13 [Ipeelee] for discussion of how courts ought to apply s. 718.2(e) on sentencing. See
also R v Kehoe, 2023 BCCA 2, in which Justice Marchand (as he then was) provided a comprehensive
summary of principles relevant on application of s. 718.2(e) to Indigenous offenders.

15 Notably, the sentencing judge’s treatment of Mr. Smith’s Indigeneity was not at issue on appeal
(Smith, sentencing hearing, supra note 7 at para 31).

16  Ibid at para 40.
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The Crown appealed this sentence, arguing that it was unfit relative to the tragic implications
of fentanyl distribution in communities across British Columbia.'” The Crown urged the
Court to instead establish a sentencing range of 18-to-36-months incarceration for offences
involving the street-level sale or distribution of fentanyl.!® The issue on appeal was the
appropriate sentencing range to apply in view of the province’s nascent opioid epidemic.

i.  The Court Does Legal Work

As they interpret the issue on appeal, the Court strategically performs legal work.
Before undertaking legal work, interpreters must first constitute the legal situation before
them as belonging, in the Hartian sense," to either the “core of certainty” or the “penumbra
of doubt.”?At this stage, the interpreter realizes that the situation is one in which a prevailing
norm could govern, and they must then decide whether it does govern.”! Kennedy argues
that this latter determination flows from the interpreter’s assessment of whether the norm
ought to govern per their conception of justice.”” In Smizh, the Court apprehends Mr. Smith’s
circumstances as those in which the prevailing six-to-twelve-month range could govern.
However, guided by the notion that “perdition [is the] ultimate destination of purveyors and
users of fentanyl,” the Court deems the sentencing norm, which is premised on the principle
of rehabilitation, insufficiently punitive.”> The prevailing norm does not, in the Court’s eyes,
provide the right answer to the fentanyl crisis and the Court must, therefore, depart from
it. To rationalize its departure from the prevailing norm, the Court draws on the principle
that “sentencing ranges must be adjusted [...] when they fail to reflect [...] changes in
societal factors that are relevant to proportionality, whether in a specific region or in society
generally.”** The fentanyl crisis, the Court holds, represents such a change, and the existing
sentencing regime does not properly contemplate the moral culpability of street-dealers in

17  Smith, supra note 1 at para 23. Section 718.1 of the Code requires that a sentence is proportionate to
the gravity of the offence and the degree of responsibility of the offender.

18  Smith, supra note 1 at para 2.

19  Here |l refer to legal positivist H.L.A. Hart's theory of law as famously articulated in HLA Hart et al, The
Concept of Law, 3rd ed (Oxford: University of Oxford Press, 2012).

20 The penumbra of doubt here refers to an area of legal indeterminacy wherein the application of
existing law fails to generate the “right answer” to an interpretive question and, consequently,
something more than mere application—interpretation—is required (Kennedy, supra note 2 at
154-155). Interpretation is never, therefore, a product of legal necessity. Rather, it is a product of the
interpreter’s initial framing of the issue (ibid at 159).

21 Ibid at 158.

22 If they believe the norm is just, they will situate the norm firmly in the core of certainty because
they are not motivated to depart from it. Conversely, if they believe the norm is unjust, they will
construe it as penumbral and, thereby, engage in an interpretive exercise, employing the legal
resources available to them to justify departure from the prevailing norm (ibid at 162).

23 Smith, supra note 1 at para 40, citing Rv Fyfe, 2017 SKQB 5 at para 2 [Fyfe]. In Fyfe, Justice Danyliuk
ultimately imposed a sentence of five years imprisonment on a yound first-time offender who
started dealing fentanyl to support his addiction to Oxycontin. One of Mr. Fyfe’s customers
overdosed after taking a pill sold to him by Mr. Fyfe.

24 Smith, supra note 1 at para 36.
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this new social context.” By framing the fentanyl crisis as a penumbral issue, then, the Court
manufactures necessity for its revision of the norm.

The Court’s framing of the crisis departs dramatically from that of the sentencing judge.

26 but he was ultimately

The sentencing judge acknowledged the nature of the worsening crisis,
satisfied that Mr. Smith bore limited culpability for its severity. Mr. Smith was, in the sentencing
judge’s approximation, a proper subject of the rehabilitative principle that underlies the
prevailing norm. He, thus, applied the prevailing norm to the facts before him. The sentencing
judge cited several cases in which the Court deemed the imposition of a six-to-twelve-month
sentence appropriate.”” Moreover, the sentencing judge noted that the Canadian sentencing
regime permits the imposition of a sentence beyond the six-to-twelve-month range to respond
to actors with greater moral blameworthiness in the fentanyl crisis.”® The facts of Mr. Smith’s
case, the context of the fentanyl crisis, and the existing legal materials directed the sentencing
judge towards a “self-evident legally required outcome.”* In other words, he situated the issue
before him firmly within the core of certainty and did not, as such, seek to revise the norm.*

The appellate Court, meanwhile, having situated the issue before it in the penumbra,
then undertakes legal work to transform the sentencing range into one that better nourishes its

25 Unintentional illicit drug overdose deaths increased from 211 in 2010 to an estimated 1450 in 2017;
and, during the first half of 2017, 83 percent of these deaths involved fentanyl or an analogue,
compared to just 4 percent in 2012 (Lisa Belzak & Jessica Halverson, “The opioid crisis in Canada:

a national perspective” (2018) 38:6 Health Promotion and Chronic Disease Prevention in Canada:
Research, Pol'y and Practice 224 at 225).

26 Smith, sentencing hearing, supra note 7 at paras 22-25.

27  See RvCarrillo, 2015 BCCA 192, in which the Court of Appeal upheld a suspended sentence for a
51-year-old first-time offender who was a mid-level cocaine trafficker; R v Hambly, 2016 BCPC 215,
in which the 47-year-old first-time offender, unaware that the heroin he was selling contained
fentanyl, was sentenced to 6 months incarceration; and R v Herrell, 2014 BCCA 114, in which a
39-year-old first time offender with limited involvement in the drug trade was sentenced to 6
months incarceration (discussed in Smith (sentencing hearing), supra note 7 at paras 32-36). The
sentencing judge compared Mr. Smith’s circumstances to those of the offenders in these cases,
one of which was indeed convicted of trafficking fentanyl, and determined that he must impose a
similar sentence on Mr. Smith (Smith (sentencing hearing) at paras 37-38).

28 InRvLacasse, the Supreme Court of Canada clarified that sentencing ranges are “nothing more
than summaries of the minimum and maximum sentences imposed [by sentencing judges] in the
past” (Rv Lacasse, 2015 SCC 64 at para 57). Absent statutory mandatory minimums or maximums,
then, sentencing judges are not strictly precluded from imposing lesser or greater sentences as the
circumstances or applicable principles in a case so warrant. Indeed, in Rv Nur, 2011 ONSC 4874, affd
2015 SCC 15 [Nur], the SCC noted that it is, in fact, common for sentences to increase or decrease as
judicial knowledge and attitudes pertaining to certain offences evolve.

29 Kennedy, supra note 2 at 159.

30 Ifthe sentencing judge had framed the issue before him as penumbral in nature, he would have
been theoretically entitled, in the Hartian sense, to generate a new sentencing norm that fills in
the “gap” as he saw appropriate, albeit constrained by legal pedigree, without the intervention of
the appellate Court (ibid at 156). However, Kennedy would argue that, because the appellate Court
stands in ideological opposition to the sentencing judge, it would have nonetheless reversed the
sentencing judge’s decision if he had, for example, lowered the sentencing range associated with
street-level fentanyl dealers.



APPEAL VOLUME 31 = 7

“extra-juristic preferences.”! To this purpose, the Court deploys the legal materials available to
it; it draws on statistical data to conclude that street-level dealers bear greater moral culpability
when the risks associated with fentanyl use—including addiction, overdose, and death—are
so grave.’ These risks, the Court finds, justify giving “primacy” to the sentencing principles
of denunciation and deterrence over the principle of rehabilitation.*® The Court thus frames
the increased sentencing range as a “legally permissible alternative” to the pre-existing norm
and the best answer to this penumbral problem.* In its legal work, the Court represents
itself as an “ideological neutral” caught between the conflicting material interests of Mr.
Smith and the Crown.*® The Court appears to mediate between these interests; while it
ultimately acquiesces to the Crown’s recommendation, it imposes on Mr. Smith a sentence

36 This ostensible mediation obscures

at the lowest end of the new 18-to-36-month range.
the fact that the Court advances, in its decision, a punitive ideological orientation towards

the fentanyl crisis and, indeed, an orientation that disproportionately impacts Indigenous
offenders like Mr. Smith.”

Il. LEGAL WORK AS A FLAWED INTERPRETIVE MODEL
A. The Integrity of Legal Work

Critical legal scholar Duncan Kennedy conceptualizes legal work of the kind performed by
the Court in Smith as a wholly legitimate legal project.?® Kennedy’s concept of legal work
is premised on the notion that the interpreter’s normative vision of the law is necessarily
informed by the political context in which the interpreter is situated and the interpreter’s
political orientation. The legal and political landscape prescribes a fixed array of legislative
possibilities, and the judiciary will develop, individually and collectively, affinity to any

31 Ibid at 158.

32 Smith, supra note 1 at para 44.

33  Ibid at para 45.

34 Notably, the legally permissible alternatives available to an interpreter are constrained by the legal
materials at their disposal. Here, the Court could not, for example, propose that street-level fentanyl
dealers are subject to execution (despite their apparent conviction that fentanyl distributors belong
in “perdition”) because the Code does not permit capital punishment—in other words, capital
punishment was not a resource available to them in the legal material (Kennedy, supra note 2 at
159).

35 Ibidat 163.

36 Smith, supra note 1 at paras 45-47.The Court also notes that sentencing judges may still impose
a sentence below or above the newly prescribed range in “exceptional” circumstances (e.g., if the
offender was situated higher in the chain of distribution, a sentence of greater than 36 months may
be appropriate).

37 Increased sentencing ranges like the one sanctioned by the Court in this case have the effect of
undermining the remedial effect of s. 718.2(e) which, the Court in Ipeelee explained, is designed to
ameliorate the serious problem of Indigenous overrepresentation in the Canadian criminal justice
system (Ipeelee, supra note 14 at paras 57-59).

38 Granted, Kennedy, true to his orientation as a critical legal scholar, would likely disagree with the
outcome in Smith insofar as he would understand the Court here as having wielded sentencing
law to maintain the oppression of drug users and, perhaps, Indigenous men like Mr. Smith in social
hierarchy.
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number of these possibilities insofar as it advances their existing worldview. Kennedy contends
that judicial activism, whether it occurs consciously or unconsciously, is ethically preferable
to legal decisionmakers’ attempts to bracket their legislative preferences when they interpret
penumbral issues.* Kennedy argues that interpreters cannot meaningfully separate their legal
reasoning from their political commitments because their audience will make sense of a given
legal outcome by imposing on it an ideological tint.®* It is likely that, even when interpreters
attempt to practice neutrality, their decisions will, nonetheless, reflect their preferences.

As Kennedy notes, we ask that legal decisionmakers undertake the work of interpretation
to ensure that the positive law corresponds to ideals of justice.' Paradoxically, however,
in a liberal democracy, the Court has limited authority to do so. The separation of powers
paradigm situates lawmaking—and, thus, politics—firmly within the ambit of “the will of
the people” via democratically elected legislators.®> An unelected entity, the Court must,
therefore, act apolitically; legal reasoning that flows from ideological preference is de facto
illegitimate. Kennedy argues, however, that it is only through its political ideology that
the Court can make sense of and, in turn, operationalize the just exercise of law because
ideology necessarily informs what is just in a given context.* An activist judge who seeks to
advance their own conception of justice is particularly concerned with exerting the “work,
time, strategy, and skill” necessary to ensure they identify the argument that best legitimates
their understanding of what the law requires.* In other words, Kennedy suggests that,
by attending to political ideology, activist judges demonstrate more robust legal reasoning
than do those decisionmakers who seek to obscure themselves as apolitical actors. We should,

as such, embrace judicial activism.
B. The Problem with Legal Work

Legal work is a flawed interpretive methodology because it does not impose on interpreters
any ethical or procedural constraints. For Kennedy, the judiciary has carte blanche to
advance its political commitments irrespective of the rest of the political landscape.®
Kennedy acknowledges that legal work challenges the separation of powers paradigm insofar as
it embraces judicial lawmaking.“ However, the judiciary is not subject to the same democratic
constraints as legislators when it engages in lawmaking. The judiciary does not risk political
sanction when it fails to uphold majoritarian or even common political perspectives.
Moreover, unlike legislators, legal interpreters are individual ideological actors unbeholden
to a party line. Judges are, thereby, permitted to advance their own, unadulterated political
agendas, as opposed to a particular political platform, which could produce overlapping
and incompatible interpretations of the same law. In Smizh, for example, it is unclear to

39 Kennedy, supra note 2 at 163.
40 Ibid at 162.

41 Ibid.
42 Ibid.
43 Ibid.
44 |bid at 163.
45 Ibid.

46  Ibid.
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a layperson unfamiliar with the court hierarchy, why the appellate Court’s interpretation
of the law departs dramatically from that of the sentencing judge, or why the appellate
Court’s decision ought to take precedence. Contradictory interpretations, as exist between
the sentencing judge and the appellate Court in Smith, create legal uncertainty. Legal work,
void of any ethical obligation to satisfy the will of the people, struggles to garner legitimacy.

Additionally, Kennedy does not specify the procedure by which legal work ought to occur.
Legal work can thus proceed under the veil of apolitical legal reasoning. If an interpreter
need not disclose when they engage in legal work, it will be unclear whether they have
destabilized a norm using “conventional judicial techniques,” or if they have destabilized
the norm by leveraging their partisan political commitments.”” In Smith, for example,
the Court does not explain, beyond reference to the existence of the fentanyl crisis, why the
prevailing norm is insufficiently responsive to the conditions of crisis. It merely proceeds in
its revision of the law from the ideological assumption that the fentanyl crisis is a penumbral
area without justifying its ideological assumption. Simultaneously, the Court’s reasoning
drew on interjurisdictional precedent and sentencing principles outlined in the Code.
It is unclear, therefore, where in the decision the Court draws on its ideology and where the
Court draws on accepted legal principles. The Court, thus, obscures its political reasoning
even as it undertakes legal work. Similarly, the interpreter is not required, when they do
legal work, to explicitly identify their orientation relative to alternative political perspectives.
In Smith, the Court does not reveal its affinity to the ideological representation of the
fentanyl crisis as a matter of criminality. It, thereby, naturalizes the discursive representation
of the fentanyl crisis as a problem to be resolved via deterrence and denunciation. The Court
does not, as such, engage with or explicitly dismiss alternative ideological perspectives.
As per Kennedy’s conceptualization, legal interpreters are not asked to adhere to any
minimum ethical or procedural standard when they perform legal work. This lack of
constraint undermines the value of legal work as an interpretive project; it allows judges to
engage in the same unchecked and obfuscated ideological reasoning that Kennedy sought
to discourage through his embrace of judicial activism.

I1l. ADWORKINIAN ACCOUNT OF LEGAL WORK
A. Reimagining Legal Work

Ronald Dworkin, legal philosopher and vehement critic of legal positivism, argues that legal

47  Ibid.

48 In particular, the fentanyl crisis has been framed by certain ideological actors as a public health
emergency that is better addressed through harm reduction, compassion, and rehabilitation.
See, for example, the advocacy work of the Vancouver Area Network of Drug Users (VANDU) or
the Drug User's Liberation Front (DULF), which is presently engaged in constitutional challenge
to certain CDSA provisions. (Ashley Joannou, "B.C. drug 'compassion club' reduced overdose risk,
lawyer argues in constitutional challenge’, CBC News (November 24, 2025) online: <www.cbc.ca/
news/canada/british-columbia/dulf-constitutional-challenge-jeremy-kalicum-eris-nyx-9.6990173>
[perma.cc/7WDN-SMGZ]).
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work should be tethered to principles that reflect the public’s “sense of appropriateness.”®

The legal sphere, in Dworkin’s approximation, is a rich patchwork of principles and rules
informed by community customs and values. Dworkin argues that, when a judge departs
from a prevailing norm, they must be attentive to the rich patchwork of policy and principles
against which they exercise their discretion. This means brandishing the principles that would
justify the proposed change, as well as, and perhaps more importantly, contemplating and
responding to the principles that demand adherence to the existing norm.*® In a liberal
democracy, the doctrines of legislative supremacy and precedent generate a body of principles,
including democracy, transparency, and predictability, that shape the public’s sense of what
kind of judicial work is appropriate and, in turn, that bind, along with legal rules, the exercise
of judicial discretion.”

Legal work should not, in my proposed reimagining, be so rigidly bound as to prevent interpreters
from drawing on political argument and, in turn, advancing ideology. To ensure the continued
legitimacy of judicial decisions, however, legal work must be constrained by the principles of
democracy, transparency, and predictability, which impose on legal workers certain ethical and
procedural obligations. A legal decisionmaker must, in their decisions, sincerely engage with
each of the political perspectives contained in the discursive landscape before dismissing them
in favour of a judgment that serves their own partisan commitments. This would, in effect,
require the decisionmaker to explicitly state their political orientation and signal when they
are engaged in political reasoning. Thus doing, legal decisionmakers will render the political
nature of their legal work transparent, and register competing political ideological perspectives
in the public record. Even where the Court ultimately advances its own partisan commitments,
the exercise I propose could moderate particularly radical commitments insofar as it asks legal
decisionmakers to rigorously engage with and, perhaps, learn from competing perspectives.
Moreover, if a particular outcome does not serve the will of the people, the public is better
positioned to contest interpretation when the interpretation is not presented to them as an
inevitable legal outcome. Had the Court in Smith taken up legal work as I recommend it,
it would have been required to note its political orientation at the outset of its reasoning
and to grapple with the existence of other ideological framings of the fentanyl crisis and its
resolution. Contemplated in this manner, legal work invites real democratic engagement
with the interpretive process.

B. Anticipating Critical Rejoinder
i. The Prescribed Approach to Legal Work is Infeasible

Critical legal scholars might contend that judges will be unable to adhere to this imposed
requirement because they do not have access to the content of every operative political
ideology and so cannot address each ideology in good faith. In his response to Hart’s critique
of legal realism, Andrew Altman argues that, insofar as legal argument reflects the ideological

fragmentation of our political culture, minoritarian or otherwise marginalized viewpoints

49  Dworkin, supranote 5 at 42.
50 Ibid at 38.
51 Dworkin notes, however, that these principles can be and, in fact, are contested (/bid at 39, 42).
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are “foreclosed from the legal arena.” Judges will, therefore, be particularly removed from
the most marginalized perspectives which might offer, perhaps, the greatest challenge to
their partisan commitments. This critique is appropriate given the access to justice crisis in
Canada and the reality of the Canadian judiciary’s socioeconomic (and, therefore, political)
isolation from the rest of the country.” This concern can be remedied, however, if it is not
contingent on the parties to a case to adduce into evidence documentation that captures the
breadth of the political spectrum. Instead, the judiciary (or, realistically, their clerks) ought
to engage in research external to the hearing process to ensure that alternative perspectives—
whether embedded in academic publications, in grassroots advocacy or, as in the case of the
fentanyl crisis, in publicly available local news coverage—are registered in their decisions.
However, this, alone, is an incomplete answer to the problem of infeasibility, especially given
the serious resourcing constraints that bear on the judiciary’s work. Perhaps the obligation
of the judiciary to engage with competing political perspectives begins with an obligation to
examine those which are immediately available, the breadth of which could expand as this
kind of legal work becomes more widely adopted.

ii. The Prescribed Approach Does Not Enable the Requisite Predictability the Public
Needs to Navigate the Legal System

Positivists might suggest that embracing legal work, even as I revise it, means embracing
multiple contradictory legal regimes. This creates indeterminacy that undermines the public’s
ability to navigate the law.>* In a system defined by legal work, navigating the law requires
interrogating the interpreter’s professed political orientation and preparing argumentation
accordingly. To impose this onus on the public is unrealistic and undemocratic. However, from
the standpoint of critical legal studies, the legal system is already marked by indeterminacy
and a lack of predictability.” Legal work as I conceptualize it does not create indeterminacy
but renders indeterminacy transparent such that the public is better equipped to respond to it.

CONCLUSION

Through scrutiny of the ideological nature of the Court’s decision in Smizh, I have argued
that, while legal reasoning is properly informed by political argument, the legal work that
judges do to exercise their political commitments must be constrained by, in the Dworkinian
sense, the standard of appropriateness. Before rendering judgment, legal decisionmakers
must make explicit their contemplations, addressing the full range of political perspectives
available to them to justify why their political ideology offers the most compelling outcome
relative to what the public deems appropriate. The imposition of this standard ensures that,
when the judiciary undertakes legal work, which they inevitably do, it is done transparently

52 Andrew Altman, “Legal Realism, Critical Legal Studies, and Dworkin” (1986) 15:3 Philosophy & Pub
Affairs 205 at 222.

53  Andrew Petter, “The Politics of the Charter: The Illusive Promise of Constitutional Rights” (Toronto:
University of Toronto Press, 2010) at 172.

54 ltis crucial, for example, that Mr. Smith and others implicated by the criminal legal system are
equipped with an accurate portrait of the law and its requirements.

55  Altman, supra note 52 at 208; Kennedy, supra note 2 at 155.
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and systematically. By expanding the minimum ethical and procedural content of legal work,
I sought to develop a more nuanced conception of what is required of judges when they take
up political argument.



