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ABSTRACT

This article examines the underdeveloped role of public interest considerations in Cabinet’s
review of Canadian Radio-television and Telecommunications Commission (“CRTC”) decisions
under section 12 of the Zelecommunications Act ("the Act"). While the statute permits industry
actors, advocacy groups, and the public to petition Cabinet, there is no statutory obligation
for the Governor in Council to evaluate or explicitly address public interest submissions.
This legislative gap risks conflating economic and societal interests, limiting transparency,

and undermining democratic accountability in telecommunications governance.

Using Bell Canada’s 2024 petition to rescind the CRTC'’s fibre-to-the-home (“FTTH?”) interim
order as a case study, this article considers this issue within the broader history of section 12
petitions and prior experiences where advocacy voices were marginalized. This article also draws
comparative insight from other regulatory frameworks, including the Impact Assessment Act
and the Competition Act, both of which employ factor-based regimes that explicitly enumerate
decision-making criteria. By contrast, Cabinet’s telecommunications decisions often lack
reasoned engagement with non-industry submissions, raising concerns about accessibility,
affordability, and the long-term resilience of Canada’s telecommunications policies.

* Nathaniel Sukhdeo is a PhD Student in Law at the University of Victoria, a lawyer with the Department
of Justice Canada, and a graduate of UVic’s JD/JID (Common Law & Indigenous Legal Orders) dual
degree program. He would like to thank Hank Intven for his mentorship in entering the legal discourse
surrounding Telecommunications Law and Policy, which led to the development of this article.
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INTRODUCTION

In February 2024, Canadian telecommunications company Bell Canada (“Bell”) filed
a petition' under section 12 of the Telecommunications Act (“the Act”),? which regulates
communications services in Canada, to rescind an order® from the telecommunications
regulatory body, the Canadian Radio-television and Telecommunications Commission

(“CRTC”). The statute reads:
Variation, rescission or referral

12 (1) Within one year after a decision by the Commission, the Governor in Council may,
on petition in writing presented to the Governor in Council within ninety days after
the decision, or on the Governor in Council’s own motion, by order, vary or rescind the
decision or refer it back to the Commission for reconsideration of all or a portion of it.

Copy of petition to Commission

(2) A person who presents a petition to the the Governor in Council shall, at the same time,
send a copy of the petition to the Commission.

Copies to other parties

(3) On receipt of a petition, the Commission shall send a copy of it to each person who
made any oral representation to the Commission in relation to the decision that is the
subject of the petition.

Notice of petition

(4) On receipt of a petition, the Minister shall publish in the Canada Gazerte a notice of its
receipt indicating where the petition and any petition or submission made in response
to it may be inspected and copies of them obtained.

Order for reference back

(5) An order made under subsection (1) that refers a decision back to the Commission for

reconsideration and hearing

(a) shall set out the details of any matter that the Governor in Council considers to be
material to the reconsideration; and

(b) may specify a date before which the Commission shall complete its reconsideration.

Reconsideration

1 Canada, Canadian Radio-television and Telecommunications Commission, Petition to the Governor in
Council to Rescind or Vary Telecom Decision CRTC 2023-358, from Bell Canada (2 February, 2024).
Telecommunications Act, SC 1993, ¢ 38,s 12.

3 Canada, Canadian Radio-television and Telecommunications Commission, Telecom Decision CRTC 2023-358:
Review of the wholesale high-speed access service framework—Temporary access to fibre-to-the-premises
facilities over aggregated wholesale high-speed access services, (Ottawa: 6 November, 2023) online: <crtc.
gc.ca/eng/archive/2023/2023-358.htm> [perma.cc/9VMF-HNAP] [Telecom Decision CRTC 2023-358].
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(6) The Commission shall, before any date specified under paragraph (5)(b), reconsider a decision
referred back to it under subsection (1) and may confirm, vary or rescind the decision.

Variation or rescission by Governor in Council

(7) Where the Commission confirms or varies a decision under subsection (6) or does not
complete its reconsideration of the decision before any date specified under paragraph (5)
(b), the Governor in Council may, by order, vary or rescind the decision within ninety days
after the confirmation or variation of the decision or the specified date, as the case may be.

Reasons

(8) In an order made under subsection (1) or (7), the Governor in Council shall set out the
reasons for making the order.

The CRTC had issued a fibre-to-the-home (“FTTH”) interim order? regarding fibre access
for Internet Service Providers (“ISP”) at regulated rates. Section 12 of the Act permits public
interest advocacy groups and members of the public to submit petitions to vary or rescind a
decision or refer it back to the CRTC for reconsideration. However, the lack of accessibility
of the process combined with the lack of express requirement for the Minister of Industry
to consider these positions, prevents interested persons who have filed written comments
on a petition from knowing whether their concerns were considered with equal weight as
submissions from the canadian celecommunications industry. According to Mike Feintuck,
a law professor whose published research focuses on the role of public interest in regulating
media markets, the public interest is identified “closely with the values of equality and
citizenship within a democracy.”” While criteria-based regimes are used in other statutes, such
as the Impact Assessment Act, which regulates the sustainable development of major projects,
and the Competition Act, which regulates trade and commerce competition practices, there is
a lack of a clear definition as to what “public interest” means. This may have led to scenarios
where federal regulators, such as the CRTC and the Competition Tribunal, inadvertently
equated the public interest as being in line with economic interests, which may not always be
the case in certain telecommunications decisions.® If Cabinet’s review power under section 12
is going to function as intended by Parliament, and not merely as an extension of industry-
facing regulatory dispute resolution, then the Act needs to make public interest legible in both

the decision framework associated with a petition, and the reasons that are given for an order.

This article argues that, in light of the most recent petition made by Bell, Parliament should
consider amendments to section 12 of the Act to mandate: (1) the Governor in Council
(“GIC”) consider a specific list of criteria in making their decision including public interests;
and (2) the GIC must provide reasons that demonstrate how all criteria including public
interests were evaluated. This contention is made with the recognition that there is already
some opportunity for public commentary when a petition is filed under section 12, since

4 Telecom Decision CRTC 2023-358, supra note 3.

Mike Feintuck, ‘The Public Interest’ in Regulation (Oxford: Oxford University Press, 2004) at 248.

6 Vanda Rideout, Continentalizing Canadian Telecommunications: The Politics of Regulatory Reform
(Montreal: McGill-Queen'’s University Press, 2003) at 44.

(%]
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Cabinet is required to publish a Gazette Notice on receipt of a petition. The rationale behind
the thesis is that by requiring the consideration of public interest as a distinct factor, Cabinet
would guarantee a consideration of public interests regarding accessibility and affordability for
telecommunications matters, where they may differ from the economic interests of industry.
Industry for the purposes of this article refers to competitors within direct competition stakes
in the broadband internet market across Canada, including but not limited to national and
regional internet providers such as Bell, Rogers Communications (“Rogers”) and TELUS
Communications (“Telus”).

In support of this thesis and to contextualize Bell’s petition, this article will explore a
background framework that first presents an outline of the section 12 process for a petition
to Cabinet. This article then will consider to what extent policy engagement considers public
advocacy positions, and highlight recent experiences with section 12 petitions. Then, this
article will introduce, explore, and contrast a case study with the Bell petition, and investigate
the policy implications if Cabinet were to rescind the interim order in the absence of public
interest being considered as a distinct factor. The article will then offer two recommended

legislative amendments to section 12.

I. THESECTION 12 PETITION REGIME

A. Cabinet’s Role and the Function of Section 12

To understand section 12 of the Acz, and its application, it is imperative to acknowledge
the direct influence that the GIC (i.e., Cabinet)” has on telecommunications policy.
Historically, Cabinet has frequently exercised its review power to promote competition in the
telecommunications sector, which has more often than not translated into an endorsement of
pro-competitive decisions that were made by the CRT'C.® However, in a few instances, Cabinet
has actively intervened’ to set the direction and pace of change.!® Understanding Cabinet’s
role in these decisions contextualizes the argument put forward in this article, emphasizing
the critical need to formally incorporate public advocacy positions directly into the evaluation

7  The Supreme Court of Canada affirmed the equal relationship between, and interchangeable use
of, the GIC and Cabinet, describing appeals to the GIC as “Cabinet Appeals” regarding appeals from
decisions of the CRTC. See Attorney General of Canada v Inuit Tapirisat et al, 1980 CanLll 21 at 741,
757 (SCQ); British Columbia (Attorney General) v Canada (Attorney General); An Act respecting the
Vancouver Island Railway (Re), 1994 CanLIl 81 at 119 and 140 (SCC); Canadian National Railway Co v
Canada (Attorney General), 2014 SCC 40 at para 40.

8 See for example of a pro-competition decision CNCP Telecommunications: Interconnection
with Bell Canada (CRTC), (1979) C Gaz |, 4652 (Telecom Decision CRTC 79-11); See also Interim
Requirements regarding the Attachment of Subscriber Provided Terminal Services (CRTC), (1980) C
Gaz 14927 (Telecom Decision CRTC 80-13).

9  See for an example of Cabinet’s interventions Bell Canada - Application to deny the resale by
Call-Net Telecommunications Ltd of services and facilities provided by Bell Canada and CNCP
Telecommunications, PC 1987-2349 C Gaz ll, 4420, See also CRTC, Regulatory framework for voice
communication services using Internet Protocol, Telecom Decision CRTC 2005-28-1.

10 Michael Ryan, “Executive Control of Administrative Action:‘Cabinet Appeals’and the CRTC’, (2014)
CanLliDocs 327.
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of petitions made. This requirement would ensure that Cabinet’s decisions, and the orders it
either varies or rescinds, align not only with competition'' and telecommunications policy
objectives,'? but also with the broader public interest in a democratic society. Against this
institutional backdrop, section 12 is the statutory route that turns Cabinet’s influence into
an appeal-like process. A petition under the Act formally invites public input but does not
explicitly require public interests to be part of the reasoning of Cabinet’s decisio

B. Overview and Avenues for Input

Section 12 of the At provides a mechanism for any party dissatisfied with CRTC decisions to
appeal directly to Cabinet, requesting that the decision be varied, rescinded, or referred back
for reconsideration. The process is a critical aspect of Canada’s telecommunications regulatory
framework, ensuring an additional layer of oversight of the CRTC’s decisions. These rulings
directly impact competition, service quality, and consumer prices in the telecommunications
sector. If members of the public or a public advocacy group wished, they may ask the CRTC
to stay the decision per section 62 of the Acz. The statute reads:

Review of decisions
62 The Commission may, on application or on its own motion, review and rescind or
vary any decision made by it or re-hear a matter before rendering a decision.

Public interest advocacy groups such as the Public Interest Advocacy Centre (“PIAC”) and
the Canadian Centre for Policy Alternatives (“CCPA”) currently have to navigate their
interventions as advocates in multi-stakeholder policymaking in a way in which they can
define a “public interest” position that is reflective of all aspects of social and political society."?
However, there is no real requirement to do so. In the following section, this article will detail
each step for filing a petition, and then Cabinet’s obligation to affirm, vary, or rescind that
decision. If a decision had not been affirmed, varied or rescinded, Cabinet must refer the
decision back to the CRTC for reconsideration.'

i. Filing a Petition

After the CRTC issues a decision, telecommunications companies, or other interested parties
such as members of the general public or advocacy groups, have a 90 day window from when
the decision was made to file a petition to the GIC if they believe the decision adversely
affects them." This petition must clearly outline the reasons for the appeal and propose a
desired outcome.

11 Competition Act, RSC 1985, c C-34.

12 Telecommunications Act, SC 1993, c 38, s 7.

13 Tamara Shepherd, Greogry Taylor & Catherine Middleton, “A Tale of Two Regulators: Telecom Policy
Participation in Canada” (2014) 4 J Information Pol’y 1 at 3.

14 Daniel Mackwood, “The Petition to the Governor in Council procedure: Canada’s wholesale
broadband policies, the appeal mechanisms that challenge them, and broader regulatory
trajectories” (2016) at 9, online (pdf): <https://crtc.gc.ca/eng/acrtc/prx/2016/mackwood2016.pdf>
[perma.cc/2636-JYCU].

15 Telecommunications Act, s 12(1).
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ii. Public Consultation

After a section 12 petition is submitted, the process enters a public consultation period,
allowing industry, advocacy groups, and the general public to submit comments.'® This stage
enables Cabinet to hear diverse perspectives on how the CRTC’s decisions will impact the
telecommunications landscape for Canadians. Section 12(4) of the Act requires these decisions
to be published in Part I of the Canada Gazette so the public may be informed of where a
copy of the petition can be found and reviewed."”

iii. Cabinet Review

Cabinet is advised by the Minister of Industry'® on section 12 petitions. The Minister and their
officials review the CRTC’s decision, the petition, and any comments made as submissions."
Exercise of the variance power is meant to be informed by the telecommunications policy
objectives set out in section 7 of the Acz.?® Variance power is a permission given to the GIC
by Parliament through the Act to modify or amend a decision made by the CRTC. Section
7 of the Act states:

7 It is hereby affirmed that telecommunications performs an essential role in the maintenance
of Canada’s identity and sovereignty and that the Canadian telecommunications policy has

as its objectives

(a) to facilitate the orderly development throughout Canada of a telecommunications
system that serves to safeguard, enrich and strengthen the social and economic fabric
of Canada and its regions;

(b) to render reliable and affordable telecommunications services of high quality
accessible to Canadians in both urban and rural areas in all regions of Canada;

(c) to enhance the efficiency and competitiveness, at the national and international
levels, of Canadian telecommunications;

(d) to promote the ownership and control of Canadian carriers by Canadians;

(e) to promote the use of Canadian transmission facilities for telecommunications within
Canada and between Canada and points outside Canada;

(f) to foster increased reliance on market forces for the provision of telecommunications
services and to ensure that regulation, where required, is efficient and effective;

(g) to stimulate research and development in Canada in the field of telecommunications

16 Innovation, Science and Economic Development Canada, Petitions and Public Notices - Public Notices
pertaining to broadcasting, radiocommunications and telecommunications, online: <https://ised-
isde.canada.ca/site/spectrum-management-telecommunications/en/learn-more/key-documents/
gazette-notices-and-petitions> [perma.cc/DAM2-X2QQ].

17 Telecommunications Act, s 12(4).

18  Industry Canada as a federal department and ministerial title was renamed in the Fall of 2015 after
the election of Prime Minister Justin Trudeau to Innovation, Science and Economic Development
Canada, reflecting his Government'’s policy priorities. In Spring 2025, under Prime Minister Mark
Carney, the ministerial title was reverted to Minister of Industry, while the departmental name itself
remained unchanged.

19  Ryan, supra note 10.

20  Public Mobile Inc v Canada (Attorney General), 2011 FCA 194, at para 46 [Public Mobile Inc. FCA].
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and to encourage innovation in the provision of telecommunications services;
(h) to respond to the economic and social requirements of users of telecommunications
services; and

(i) to contribute to the protection of the privacy of persons.
iv. Decision

Cabinet will then decide if it wants to affirm, vary, or rescind the CRTC’s decision, or refer
the matter back to the CRTC for reconsideration. This decision will be released as an Order
in Council (“OIC”).?! An OIC is a legal instrument used by Cabinet to issue a decision or
regulation pursuant to a specific legislative authority or royal prerogative. Cabinet’s decision
is final, and parties cannot appeal it further within the administrative framework. However,
judicial review can be sought under section 18.1 of the Federal Courts Act* when Cabinet
acts under the statutory mandate of the Acz.

C. Public Mobile and the Outer Limits of Cabinet Review

In the case of Public Mobile Inc v Canada (Attorney General),® an application for judicial
review was made against the GIC decision to vary a CRTC decision under subsection 12(1)
of the Act. The CRTC had initially made a decision in 2009% on wireless spectrum licensing,
in which Globalive Wireless Management Corp. (“Globalive”) in its bid for a license was
assessed as not Canadian-owned and controlled. The CRTC deemed as such that Globalive
was not eligible to operate in Canada as a telecommunications common carrier. The Minister
of Industry then announced an intention to review the CRTC decision. The Minister invited
submissions from those who had participated in the CRTC hearings, as well as the provinces.
The Minister also received comments from parties whose views were not directly solicited,
including Public Mobile, a mobile phone service provider. In December 2009, the GIC
issued an OIC, finding that Globalive is not controlled by non-Canadian persons, and
thus Globalive became eligible to operate in Canada. The Federal Court quashed the OIC,
stating that the GIC had acted outside their statutory mandate in its variance of the CRTC
decision regarding Globalive by considering policy objectives that are not included in the
Act.” However, the Federal Court of Appeal restored the OIC, stating that it was open to the
GIC to consider broader unwritten policy objectives within the scope of those enumerated
under the Act.?® The Federal Court of Appeal found in its decision that although the GIC
analysis contained statements of policy, those statements did not specify what role the policy
considerations played in the overall decision.

21 Order Declining to Vary, Rescind or Refer Back to the CRTC, PC 2023-0278 (Orders in Council Division).

22 Federal Courts Act, RSC 1985, c F-7, s 18(1).

23 2011 FC 130 at paras 1-2 [Public Mobile Inc FC].

24 Review of Globalive Wireless Management Corp. under the Canadian ownership and control regime (29
October 2009), Telecom Decision 2009-678; later amended slightly by Telecom Decision 2009-678-1
(4 November 2009).

25 Public Mobile Inc FC, supra note 23 at paras 107-108, 118.

26  Public Mobile Inc FCA, supra note 20 at paras 47-51.
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Il. WHERE PUBLIC INTEREST DROPS OUT OF THE RECORD

A. Policy Engagement and the Risk of Conflating Interests

While the CRTC and Innovation, Science and Economic Development Canada (“ISED”) already
conduct policy engagement, which includes solicitation of public comments and submissions from
advocacy groups, there is no requirement for decisions on review orders to always consider those
positions. Regarding policy engagement, the public may not always be aware of a forthcoming
policy decision unless a news outlet covers a press release from the Minister of Industry regarding
a petition decision. In those circumstances where the public is not made aware through the media,
the role of advocacy groups becomes crucial in ensuring the CRTC and ISED understand the
perspectives of wider society on the policy issues before them, as those groups are often invited to
submit comments as part of the policy development process. Shifting from policy engagement to
section 12 petitions, despite the opportunity for advocacy groups to also make submissions, it’s
not always the case that they are tracking a section 12 petition, or that their perspective will be
reflected in the decision made by Cabinet. There is a possibility that such a decision may ultimately
confound “economic interests” as “societal interests,” rather than distinguishing between the two
in the context of economically marginalized consumers.

B. Gapsinthe Section 12 Petition Framework

There are several ways in which the Aer petition regime could be improved to better solicit
public input before Cabinet considers a petition. With the goal of improving the utility of
public comments, the following three recommendations are made.

The first recommendation is to enhance accessibility of the consultation process for the public.
As it stands, the average member of the public who may be affected by a decision and can
provide a critical perspective may struggle with the language used in filings, interpreting
the CRTC decision, and in finding and accessing the online platform to make comments.
This recommendation includes the need for Parliament to consider funding public input
to improve the relevance of comments and research. An enhanced public input model may
require ISED to direct that funding towards a broader Participant Funding Program that can
then support innovative approaches to engaging in public feedback for petitions under the
Act and the Competition Act. The CRTC could use that program to develop a tool like the
Policy Dialogue Program launched by the Impact Assessment Agency. The Policy Dialogue
Program helps the public and Indigenous peoples share their expertise or provide Indigenous
knowledge relevant to the development of policies, methodologies or tools related to impact

assessments on major projects in Canada.

The second recommendation is to increase awareness about the section 12 process, when it
is engaged, and the role that public interest submissions can play in decisions. This would
require an enhanced communications strategy from the Minister’s Office or the Department
to proactively engage with the public.

'The third recommendation is to communicate how public input was used, so that members of
the public and advocacy groups can know that their voice was at least considered. This would

set a baseline for needing to weigh cost to consumers versus economic benefit for industry.

Ultimately, if these three recommendations are addressed, it is likely that they would facilitate
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improved public input into the section 12 petitions process. Improved public input can lead
to stronger GIC decisions on petitions due to their reflection and consideration of the best
interests of the public. Thus, a stronger section 12 process would enhance the perceived
legitimacy and responsiveness of the Minister to the concerns of the public. Those process
improvements matter because recent decisions on petitions have shown what happens when

the public interest is present, but effectively invisible, in the OIC’s that Cabinet has issued.

1. RECENT SECTION 12 EXPERIENCES

A. Two Petitions, Same Structural Problems

There are two key petitions that significantly affected the telecommunications policy
landscape in recent years, and both had a notable absence of public interest submissions.
The two petitions concerned wholesale internet rates in 2019-2020%, and the mobile virtual
network operator (“MVNO?”) framework in 2020 to enable regional wireless carriers to
serve new customers on an existing radio access network while the regional carrier builds
out its own infrastructure.”® These two petitions reflect the ongoing use of section 12 by
telecommunications companies to achieve corporate objectives, such as preserving market
share and influence, minimizing competition and new entrants, and maximizing profits.
These objectives while not explicitly stated in their submissions, are reflected in how their
submissions detail their version of economic concerns. Due to the absence of public interest
submissions, the outcomes of these petitions have ended up influencing regulatory policy,
competition dynamics, and investment decisions across Canada. To understand the nexus
between advocacy engagement through comments, and the final decision made by Cabinet,
the following will explore a case study of a recent petition where public interest responses
were submitted.

B. Case Study: Telecom Decision CRTC 2021-181 (TekSavvy)

In the Fall of 2021, TekSavvy, Canada’s largest independent internet service provider, filed a
petition seeking a GIC review and variance of Telecom Decision CRTC 2021-181, which set
final rates for aggregated wholesale high-speed access services. This particular case involved
several stakeholders, including industry players, consumer advocacy groups, and other
members of the public,” who voiced their perspectives on the regulatory decisions impacting
the telecommunications landscape in Canada.

i.  Public Interest Submissions on the Petition

The PIAC submitted comments in response to the petition, arguing that the decision needed

27  CRTC, Telecom notice of consultation CRTC 2020-131 (24 April 2020), online: <https://crtc.gc.ca/eng/
archive/2020/2020-131.htm> [perma.cc/N6N5-VZDG].

28  CRTC, Telecom regulatory policy CRTC 2021-130 (15 April 2021), online: <https://crtc.gc.ca/eng/
archive/2021/2021-130.htm> [perma.cc/DFM5-QMVW].

29 Ibid.
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to be sent back to the CRTC and reconsidered in light of the Rogers-Shaw merger® that
had just occurred. PIAC argued that the policy directive SOR/2019-277 was misinterpreted
regarding market conditions and consumer affordability.*! PIAC supported TekSavvy’s
petitions to rescind Telecom Decision 2021-181 and advocated for reinstating the lower
rates set out in Telecom Order 2019-288 (“2019 Rate Order”) as the approach best aligned
with public interest.? The problem from TekSavvy’s perspective was that the incumbent
carriers, like Rogers and Bell, were charging wholesale-based competitors overinflated rates,
and the 2019 Rate Order was already upheld by the Federal Court of Appeal, while the
Supreme Court of Canada and Cabinet opted not to modify it. The CRTC’s 2021-181
decision reversed that 2019 Rate Order without further assessment of the reasonableness of the
rates. PIAC’s public interest argument in support of the 2021-181 petition was that, similar
to decision in Telecom Regulatory Policy CRTC 2021-130 where the MVNO framework
would destroy any prospect of wireless competition and low-cost options for consumers, that
there was a continued absence of consideration of the public interest PIAC’s position was
that Telecom Decision 2021-181 undermined the 2019 Direction on Telecommunications
Policy Objectives®, which emphasized competition, consumer choice, lower prices, and
affordability in retail Internet access markets. PIAC advocated for promoting competition
and consumer interests in accordance with the Government’s telecommunications policy.
It suggested that Cabinet rescind Telecom Decision 2021-181 to maintain the rates
from Telecom Order 2019-288, thereby ensuring competitiveness and consumer choice.
That order had established a direction for the CRTC that emphasized competition,

affordability, consumer interests, and innovation in telecommunications policy.*
ii. Orderin Council PC2022-0535

Despite not directly setting alternative rates or overturning the CRTC’s previous decision,
Order in Council 2022-0535% did underline the importance of regulatory frameworks that

30 In March 2021, Rogers Communications announced it would be acquiring Shaw Communications,
Canada’s fourth largest telecom company; Rogers was able to acquire Shaw’s internet
infrastructure while being required to divest Shaw'’s wireless division, ultimately selling Shaw’s
wireless division to Videotron.

31 PIAC,"PIAC Comments on Canada Gazette, Part |, July 24, 2021, Notice No. TIPB-002-2021 - Petition
to the Governor in Council concerning Telecom Regulatory Policy CRTC 2021-130" (22 September
2021), online (pdf): <https://ised-isde.canada.ca/site/spectrum-management-telecommunications/
sites/default/files/attachments/2022/TIPB-001-2021-PIAC-Comments.pdf> [perma.cc/FDP6-F8ZY].

32 Ibid.

33 OrderIssuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy
Objectives to Promote Competition, Affordability, Consumer Interests and Innovation, SOR/2019-227
(last modified 17 June 2019) (Telecommunications Act), online: <https://www.ic.gc.ca/eic/site/smt-
gst.nsf/eng/sf11524.html> [perma.cc/9T3B-PQVI].

34 OrderIssuing a Direction to the CRTC on a Renewed Approach to Telecommunications Policy, (2022) C
Gaz |, 2854 (Telecommunications Act), online (pdf): <https://gazette.gc.ca/rp-pr/p1/2022/2022-06-
04/pdf/g1-15623.pdf> [perma.cc/DT9H-6V4Q].

35  Order Declining to Vary or Rescind Telecom Regulatory Policy Decision CRTC 2021-181, PC 2022-

0535 (Telecommunications Act), online: <https://orders-in-council.canada.ca/attachment.
php?attach=42074&lang=en> [perma.cc/4ZED-H6TN].
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support competitive markets and protect consumer interests, echoing some of the concerns
raised by PIAC.*® While Cabinet highlighted shared ambitions and principles to guide
telecommunications policy moving forward, it was not obliged to engage with or address the
concerns that PIAC raised. The OIC ultimately affirmed Telecom Decision CRTC 2021-
181, highlighting that the Minister fulfilled their obligations in accordance with section
12(4) of the Act, and indicating where the petitions and any submissions made in response
to them may be inspected and copies obtained. However, it does not engage with any public
comments.” While the names of individuals who submitted an intervention on petitions are
redacted by Cabinet, the comments received are still made publicly available as part of the
broader package that ISED publishes in compliance with the Acz.

A common sentiment of the public comments on 2021-181 was that the interim order needed
to be rescinded for consumer affordability’s sake, and that the 2021-181 decision contributed
significantly to their own affordability challenges as individuals because of how much internet
rates had gone up under the interim order. Other interventions included industry groups
such as the Canadian Chamber of Commerce, the Association of Manitoba Municipalities,
and members from the Competitive Network Operators of Canada. Despite the various
interventions from civil society, PIAC, and other organizations, the OIC failed to explicitly
address how the Minister weighed public interest against industry interests. A decision that is
legislatively required to consider specific factors when explaining the reasons for the decision
could address any gaps in policy considerations by ensuring the public interest interventions
were reviewed. This would consequently allow the broader public to understand how their
interests are being weighed against those of industry.

The petition filed by TekSavvy to vary Decision 2021181 illustrates a critical gap in the
Act’s petition regime: the CRTC and ISED can attract public interest interventions, whether
they be from individuals in civil society or advocacy organizations, yet Cabinet faces no
statutory requirement or common law duty to demonstrate how public interest interventions
were weighed against industry positions. Providing a clear expression of how public interest
considerations were weighed is important because industry may begin to start petitioning
under the auspices of a combined economic and public interest. This became a reality in Bell’s
recent FT'TH petition made in February 2024, where Bell has framed the petition in public-
facing terms (including impacts on rural, remote, and Indigenous communities), but the Acr
still does not compel any actual engagement from Cabinet on public interest considerations

in its decision-making or reasons for an order.

IV. BELL'S 2024 FTTH PETITION

Building on Telecom Decision CRTC 2021181, this section turns to Bell’s February 2024
petition as a recent example of how section 12(8)’s limited reasoning requirements can
obscure whether public-interest considerations were meaningfully addressed by Cabinet
when considering a petition.

36 Ibid.
37 Ibid.
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A. Background and Framing

On February 2nd 2024, Bell filed a petition (2024-292) to rescind the CRTC’s Temporary
Telecom Decision 2023-358 order regarding temporary aggregated fibre network access
on networks deployed by Bell and Telus in Ontario and Quebec.?® Bell stated that the
temporary decision would negatively impact its network investment, particularly affecting
rural, remote, and Indigenous communities facing connectivity challenges. Bell argued the
2023-358 decision would force them to reconsider network expansion and upgrade plans.”
Furthermore, Bell argued that systematically favouring resellers by lowering wholesale
broadband rates has reached a point where the rates are below their costs.* Thus, this
removed incentives for investment and deprived consumers of higher-speed internet services,
as providers may withdraw economically ineflicient offerings from the market. Bell’s framing
of the issues in their petition is notable not only because it invokes investment incentives,
but because it also invokes equity-laden interests without any required demonstration
of discernment in an OIC from Cabinet on Bell’s economic interests vs the true “public
interest.” This permits service providers like Bell to potentially weaponize “public interest” to
advance their own corporate objectives of preventing market access while using infrastructure
investment in underserved areas of Canada as a bargaining chip.

B. Policy Implications if Cabinet Rescinds Without a Public Interest
Factor

If Cabinet were to rescind the CRTC’s 2023-358 FT'TH temporary decision without a
mandate to consider public interest, there may be policy implications that detrimentally
affect economically marginalized members of the public and the future of competition.
In the absence of a requirement to consider public interest as a distinct criterion of the
decision, Cabinet’s decision has the potential to confound “economic interests” with “societal
interests,” which may give rise to the following policy implications. The first potential policy
implication is that the decision could restrict competition in the telecommunications sector,
especially in the high-speed internet market, hindering ISPs from entering the market in
new regions.”! Consequently, that would lead to the second policy implication, which is
that a reduction in competition may lead to higher prices for consumers and less incentive

for incumbents such as Bell, Rogers, and Telus to innovate. By maintaining higher barriers

38 “Bell asks Cabinet to overturn CRTC decision on Fibre Network Access”, The Wire Report (6 February
2024), online: <www.thewirereport.ca/2024/02/06/bell-asks-cabinet-to-overturn-crtc-decision-on-
fibre-network-access/> [http://perma.cc/6SCP-HC52]

39  “Bell to cut capital expenditures and reduce high-speed fibre internet expansion due to CRTC
decision that discourages network investment’, Cision Canada (6 November 2023), online: <https://
www.newswire.ca/news-releases/bell-to-cut-capital-expenditures-and-reduce-high-speed-fibre-
internet-expansion-due-to-crtc-decision-that-discourages-network-investment-871608765.html>
[perma.cc/9WSP-Q4QK].
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41 Kevin Hudes, “Competition in the Canadian Telecommunications Industry: Past, Present and
Potential Ways Forward” (2020) MA major research paper, Ryerson University and York University
(Joint Program in Communication and Culture), online: Toronto Metropolitan University Library
<https://doi.org/10.32920/16655017.v1> [perma.cc/K2TX-9TFN].
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to entry for ISPs, the market could see reduced competitive pressure on pricing and service
offerings.? This would run contrary to Canada’s renewed approach to telecommunications
policy, a directive issued to the CRTC in 2023 aimed at addressing competition and market
challenges across Canada’s telecommunications sector.*” Canada’s renewed approach includes
addressing the quality, price, and availability of competitive broadband and wireless services
for consumers across Canada by tackling market power and coordinated conduct amongst
service providers. However, this policy tension between competition and affordability for
consumers is not new. Federal telecommunications policy has long treated broadband
infrastructure as an economic determinant for the future of communities across Canada,
rather than simply a market commodity.

In 2005, the Minister of Industry appointed a Telecommunications Policy Review Panel to
“review Canada’s telecommunications policy framework and recommend on how to modernize
it to ensure that Canada has a strong, internationally competitive telecommunications industry
that delivers world-class services for the economic and social benefit of all Canadians.”**
The Panel’s 2006 Final Report found that “Broadband access will make it possible to bring
the following kinds of benefits to unserved areas of Canada: improved primary and secondary
education and new opportunities for post-secondary education, training and lifelong learning;
improved health care; new and improved business opportunities; and stronger rural and
remote communities.”® Contemporary telecommunications competition decisions should
be working to address the 2006 report by advancing broadband access in unserved areas of
Canada such as some northern, remote, and fly-in Indigenous communities that continue
to be without broadband internet. A decision to rescind the 2023-358 FT'TH temporary
decision without the mandated consideration of public interest, may lead to the third policy
implication, which is the CRTC inadvertently perpetuating connectivity deserts across
Canada, resulting in the continued economic marginalization of Indigenous communities
and northern Canada.

Turning to the repercussions for the industry, the fourth policy implication is that a decision
to rescind may signal that regulatory decisions can be readily challenged and overturned,
leading to a more uncertain regulatory environment.* For FTTH, this could affect long-
term investment decisions made by ISPs, and stifle plans to expand.?”” Lastly, related to
fostering competition, the decision may inadvertently influence Canada’s international
perception in terms of its commitment to fostering competition and regulating major players

42 M Armstrong, “Competition in telecommunications” (1997) 13:1 Oxford Rev Econ Poly 64.

43 ISED, Renewing Canada’s approach to Telecommunications Policy: Context for Action (last modified 10
February 2023), online: <https://www.canada.ca/en/innovation-science-economic-development/
news/2022/05/renewing-canadas-approach-to-telecommunications-policy-context-for-action.
html> [perma.cc/P2M6-3QG5].

44 Hank Intven, Gerri Sinclair & André Tremblay, Telecommunications Policy Review Panel - Final
Report, (Ottawa: Industry Canada, 2006) at iii, online: <https://epe.lac-bac.gc.ca/100/200/301/ic/
telecommunications_policy_review-e/lu4-77-2005E.pdf?nodisclaimer=1> [perma.cc/ZKW4-MVZK].
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in the telecommunications industry. This perception could have cross-industry impacts, as
for example, Parliament is actively seeking new entrants from the international market to
diversify Canada’s grocery industry.® These implications and risks are exactly why the petition
framework should not rely on Cabinet’s implied balancing of economic and public interests
when considering a petition, especially without a statutory requirement to provide adequate
reasons with explicit reference to the public interest.

V. LEGISLATIVE REFORM OPTIONS

The policy implications identified above not only highlight the complex nature of regulatory
interventions, but also accentuate the critical role of public advocacy groups.”” Ensuring that
public interest concerns are considered in deciding section 12 petitions would likely enhance
the effectiveness of Cabinet’s decisions by balancing considerations more evenly between
public interests and industry interests where they may diverge. The addition of a subsection
to section 12 mandating Cabinet to consider certain criteria in assessing petitions, would
enhance transparency; it would help the public to better understand potential decisions being
made at the Cabinet level that directly impact their daily cost of living since the decisions
often lead to either an increase or decrease of wireless and internet rates and the number of

providers competing in each region across Canada.

A. Require Cabinet to Treat Public and Economic Interests as Distinct
Factors

Implementing these recommendations would bring the Act in line with other statutory
regimes that employ criteria-based approaches. For example, the Impact Assessment Act (“IAA”)
governs the sustainable development of major projects in Canada. Under section 22(1) of
the AA, the statute provides the “impact assessment factors” which must be used when
the Agency or a review panel is conducting an impact assessment for a designated project.”®
Similarly, the Competition Act contains lists of factors to be considered when assessing the
competitive impact of mergers, business practices and competitor collaborations.”® To foster
this engagement, section 12 of the Act could adopt a similar factor-based regime. To achieve

this goal, section 12 should be amended to include the following subsection:

In determining an order made under subsection (1) or (7), the Governor in Council
shall take into account the following factors: (a) public interest; and (b) economic
interests of the Canadian economy.

The factors to be established should include public interest in conjunction with economic
interests as these two factors need not be distinctly independent of each other in consideration
depending on the petition. Though economic interests can be a core part of the public

48 Competition Bureau Canada, Competition Bureau Retail Grocery Market Study Report (27 June 2023),
online: <https://competition-bureau.canada.ca/en/how-we-foster-competition/education-and-
outreach/canada-needs-more-grocery-competition> [perma.cc/SGS6-K845].
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51  Competition Act, ss 79(4), 90.1(2), 93.
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interest, for example where pricing affects the affordability of wireless rates for the public.
However, they may not always align with decisions made by the CRTC, especially when
prioritising the corporate plans of providers like Bell or Rogers. These plans might focus on
developing long-term fibre and 5G infrastructure, achieving profitability through market
consolidation, and maintaining regulatory stability to encourage investment, rather than
immediately addressing consumer affordability or fostering new market entrants to promote
medium- and long-term affordability through anti-oligopoly efforts. However, enumerating
these two factors only solves half the problem. Without a statutory obligation or common
law duty to provide reasons that explicitly demonstrate how those two factors are weighed
when considering a petition, consideration of the public interest remains nothing more than
just part of the broader policy objectives.

B. Strengthen the Reasons Requirement Under Section 12(8)
Another recommended amendment for the Act is to section 12(8). The statute currently reads:

Reasons
12(8) In an order made under subsection (1) or (7), the Governor in Council shall set
out the reasons for making the order.

The subsection currently requires the GIC to set out reasons for making an order under
subsection (1) or (7). However, the GIC does not have the same common law duty to provide
“adequate” written reasons for decisions that the CRTC does, giving deference to Cabinet
to determine what satisfies the requirement for reasons. To address this transparency gap,
the recommended amendment would require the GIC to provide reasons that include how
the criteria were considered, so the public may better understand decisions. To facilitate this
subsection 12(8) should be amended as follows:

In an order made under subsection (1) or (7), the Governor in Council shall set out
reasons for making the order, including how all of the factors under [the newly amended]
subsection were considered.

Such amendments may enhance the transparency on how high-level public input, inclusive
of facts and research produced by public interest advocacy groups, is considered by Cabinet
alongside the submissions made by industry. Such amendments would be consistent with
the observations of the Supreme Court of Canada in Canada (Minister of Citizenship and
Immigration) v Vavilov (“Vavilov”),”* in which Chief Justice Wagner for the majority held
that where the decision maker has provided written reasons, those reasons are the means by
which the decision maker communicates the rationale for their decision.’> Furthermore, a
reviewing court will begin its inquiry into the reasonableness of a decision by examining the
reasons provided with “respectful attention” and seeking to understand the reasoning process
followed by the decision maker to arrive at its conclusion.” The Court stressed in Vavilov that
a decision-maker will have greater flexibility when the language in the enabling legislation is

52 2019 SCC65.
53 Ibid at para 84.
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broad, open-ended, or highly qualitative, such as “in the public interest.””> By amending the
Act to set out a statutory requirement to provide adequate reasons, Cabinet can also ensure
that any OICs made regarding CRTC decisions are given maximum deference by the courts

because there will be no ambiguity as to what Cabinet’s considerations were.

CONCLUSION

The main flaw in the Act petition regime is not that Cabinet lacks the statutory authority to
consider the public interest as a factor, but rather that there is no requirement for Cabinet
to demonstrate how it has taken the public interest into account in a way that is clear and
transparent to the public. As recent petitions concerning Telecom Decision CRTC 2021—
181 and the 2024 petition from Bell on FT'TH indicate, petitions involving public interest
interventions can still lead to Cabinet issuing an OIC without adequately showing how the
public interest was weighed against other considerations. If Cabinet’s varying power is to
work as Parliament intended, rather than as a tool for industry to bypass commissions and
tribunals, Parliament should amend the Acz to explicitly list the public interest as a factor under
section 12, and strengthen the obligation to provide sufficient reasons under section 12(8).
These amendments would not hinder Cabinet’s discretion; rather, they would guide it.
Together, these changes would ensure that Cabinet demonstrates to the public how it is balancing
the Acts objectives, allowing the public to effectively assess whether the public interest has been
genuinely considered rather than merely used as rhetoric to advance industry interests.

55 Ibid at para 110; See also Catalyst Paper Corp v North Cowichan (District), 2012 SCC 2 at paras 29-32.



