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ABSTRACT

Alignment between the laws of British Columbia and Indigenous legal orders is an ongoing
process, with pressing need created by the United Nations Declaration on the Rights of Indigenous
Peoples and the decision in Gizxaata v British Columbia (Chief Gold Commissioner), 2025 BCCA
430. Privacy law is no exception to this pressing need. The intersection between the two legal
spaces necessitates the question: how can privacy law in British Columbia better align with
Indigenous contexts in a manner that respects and affirms First Nations' legal traditions and
rights? More specifically, how can different legal spaces enable privacy law implementation? An
intersectional, anti-positivist framework can be adopted by braiding together decolonial calls
to action with critical legal studies, feminist and queer legal approaches.

Using this framework, this thesis is explored in two stages: first, jurisdiction is investigated
through Gitxsan, Salish, and Canadian legal perspectives; and second, reconciliation and
resurgence are explored as distinct ways of aligning privacy law. Reconciliation efforts are
examined through a critical reflection on privacy and democracy, and the limitations in
reconciling divergent approaches, while Indigenous resurgence efforts are reviewed through anti-
colonial mindsets, common resurgence principles, and potential factors motivating resurgence.

A working compromise to better align privacy laws must address underlying perspectives and
power dynamics. This compromise would include first, a recognition that Canadian perspectives
need to adapt to Indigenous legal orders while Indigenous Peoples continue to pursue their
own law-making; second, that British Columbia must revise the Personal Information Protection
Act to better comply with OCAP principles, cede authority on certain privacy law grounds
to affected Indigenous communities, and establish an intergovernmental authority to address

* Ben Barnes is a fourth-year JID/JD student at the University of Victoria, acknowledging his life and work
on the traditional territories of the Lekwungen peoples. He will be commencing articles in 2026 with
Tollefson Law focusing on environmental litigation and Indigenous governance. He is interested in
public law matters and general civil litigation, especially issues honing in on Indigenous, constitutional,
and regulatory legal issues. Aside from law, he has years of prior experience working in federal and
provincial public services, as well as a Master of Public Administration which involved capstone research
on improving relations between local governments and Indigenous governments in British Columbia.
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privacy law gaps for Indigenous Peoples; and third, First Nations communities must be able to
implement their own privacy laws whether through customary law, storytelling, textual by-law,
or direct action. Regardless of specifics, British Columbia must approach this issue holistically
by acting meaningfully upon its commitments.
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INTRODUCTION

The introduction of British Columbia’s Declaration on the Rights of Indigenous Peoples Act'
(“DRIPA”), implemented in response to the United Nations Declaration on the Rights
of Indigenous Peoples (“UNDRIP”),* has brought renewed focus to Indigenous rights in
the province. Keeping in mind new developments in both case law® and governmental
organizations,* there is a growing need for an holistic alignment of laws between British
Columbia and Indigenous Peoples. From a statutory perspective, provincial privacy law is also
a relatively contemporary aspect of law in British Columbia with the Province’s Freedom of
Information and Protection of Privacy Act only passed in the 1990s.” The intersection between
these spaces creates novel and ambiguous legal questions about process and governance.

DRIPA prompts the question: how can privacy law in British Columbia better align with
Indigenous contexts, in a holistic manner that respects and affirms First Nations™ legal
traditions and rights? More specifically, how can different legal spaces enable privacy law
implementation? To answer this question, this research chooses to establish a theoretical
framework in which to understand this issue better. Then, questions of jurisdiction can
be explored by examining current law. For the purpose of this analysis, Gitxsan and Salish
Indigenous legal views are compared and contrasted with the Canadian legal perspective.
Next, this article explores methods of aligning privacy law based on different theoretical
approaches to justice. Finally, this article offers a discussion and conclusions about potential
legal solutions that incorporate these alignment methods’ complexities.

I. ESTABLISHING A THEORETICAL FRAMEWORK

a3

A. Recognizing the “isms”: Overlapping and Intersecting Oppressions

Intersectionality is a structural issue of justice that extends throughout all of society,® necessarily
inclusive of academia.” As a form of oppression, settler colonialism is recognized as a process
leading to intergenerational harm of Indigenous Peoples in Canada by both Indigenous and

1 Declaration on the Rights of Indigenous Peoples Act, SBC 2019, c 44 [DRIPA].

2 United Nations Declaration on the Rights of Indigenous Peoples, A/RES/61/295, UNGAOR, 61st Sess,
Supp No 49, UN Doc A/RES/61/295 (2007) 1 [UNDRIP].

3 See Gitxaala v British Columbia (Chief Gold Commissioner), 2025 BCCA 430 [Gitxaala BCCA]; See also
Servatius v Alberni School District No 70, 2022 BCCA 421 [Servatius].

4 Government of British Columbia, “Declaration Act Secretariat” (2023), online: <declaration.gov.
bc.ca/declaration-act-secretariat/> [perma.cc/KMV8-WWKX].

5 Freedom of Information and Protection of Privacy Act, RSBC 1996, c 165 [FOIPPA].

6  Jason Whitsel, “Intersections of Multiple Oppressions: Racism, Sizeism, Ableism, and the‘lllimitable
Etceteras’in Encounters With Law Enforcement” (2017) 32:2 Sociological Forum 426; Marie Mercat-
Bruns, “Multiple discrimination and intersectionality: issues of equality and liberty” (2017) 67 Intl Soc
Science J 43.

7 Gabriella Gutiérrez et al, Presumed Incompetent: The Intersections of Race and Class for Women in
Academia (Boulder: Utah State University Press, 2012); Amanda Jo Cordova & Lisa Mendoza Knecht,
“Liminal Knowledge: Positioning Intersectionality in Academia”(2019) 19:3 Cultural Studies Critical
Methodologies 203.
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non-Indigenous experts.® Professor and cultural critic, Aimee Carrillo Rowe, and Unangak
professor of Indigenous Studies, Eve Tuck summarize settler colonialism as follows:

The specific formation of colonialism in which people come to a land inhabited by
(Indigenous) people and declare that land to be their new home. Settler colonialism is
about the pursuit of land, not just labor or resources and is a persistent societal structure,
not merely an historical event or origin story for a nation-state. Settler colonialism has meant
genocide of Indigenous peoples, the reconfiguring of Indigenous land into settler property.’

In addition, other forms of oppression, such as systemic racism, homophobia, or sexism,

intersect with colonialism to create a variety of harms in the Canadian context.'

How, then, does one transform acknowledgement into action? Calls to decolonize academic
space are grounded in key tasks: recognizing higher education’s complicity in colonization,
highlighting academics’ implicit roles within this state, defining what colonization entails,
and emphasizing the need to self-decolonize.! Through this conduct, resilience can manifest
in academic spaces. Demonstrating this resilience against settler colonialism within academia
is not only possible, but necessary.'? Investigating legal issues in an academic setting entails
these same key tasks.

B. Locating Myself: Reflecting on Positionality

Decolonizing research often involves a researcher’s acknowledgement of positionality.'
I am white, cisgender, queer, and male. I am not a person with a disability, nor do I come
from a low-income background. By way of my presence and my ancestry, I am a settler and I
recognize that fact implicates me within a system of colonial reproduction for which academia

8  Maggie Perzyna & Harald Bauder, “Threats from within and threats from without: Wet'suwet'en
protesters, irregular asylum seekers and on-going settler colonialism in Canada” (2023) 13:1
Settler Colonial Studies 71; Tricia Logan, “Settler colonialism in Canada and the Métis” (2015) 17:4
J Genocide Research 433; Jen Preston, “Neoliberal settler colonialism, Canada and the tar sands”
(2013) 55:2 Race & Class 42; Jeff Corntassel, “Toward Sustainable Self-Determination: Rethinking
the Contemporary Indigenous-Rights Discourse” (2008) 33 Alternatives: Global, Local, Political 105;
National Inquiry into Missing and Murdered Indigenous Women and Girls, Reclaiming Power and
Place: The Final Report of the National Inquiry into Missing and Murdered Indigenous Women and Girls,
vol 1a, (Ottawa: Privy Office Council, 2016) [MMIWG Report].

9 Aimee Carillo Rowe & Eve Tuck, “Settler Colonialism and Cultural Studies: Ongoing Settlement,
Cultural Production, and Resistance” (2017) 17:1 Cultural Studies Critical Methodologies 3.

10 Truth and Reconciliation Commission of Canada, Honouring the Truth, Reconciling for the Future:
Summary of the Final Report of the Truth and Reconciliation Commission of Canada (Winnipeg: The
Truth and Reconciliation Commission of Canada, 2015) [TRC Report].

11 Nick Cartwright & TO Cartwright, “Why is it my problem if they don't take part? The (non) role of
white academics in decolonising the law school” (2020) 54:4 L Teacher 532.

12 Haven Bills & Sonja Klinsky, “The resilience of settler colonialism in higher education: a case study of
a western sustainability department” (2023) 28:5 Teaching in Higher Education 969.

13 Mirjam Held, “Decolonizing Research Paradigms in the Context of Settler Colonialism: An Unsettling,
Mutual, and Collaborative Effort”(2019) 18:I-16 Intl J Qualitative Methods.
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is criticized.' I grew up in what is now called Saanich and live in what is now called Esquimalt.
Both specific areas of my current and past residence are located on the traditional territory of
the Lekwungen peoples, with respect to the modern Esquimalt and Songhees First Nations.

C. Braiding Together Critical Lenses for a Decolonial Mindset

Prior to implementing a methodology, it is important to clarify an epistemology. This article’s
“decolonial mindset” rejects positivist assertions of law and instead underscores the inherent
subjectivity of law. This rejection is because examining policy implications within legal spaces

points to actors’ underlying subjective understandings of legal processes.

Darcy Lindberg’s metaphor of “braiding together” methodologies is helpful in fusing disparate
strands of legal insights centred on Indigenous Peoples” experiences. '° The research in this
article braids together critical legal studies with Indigenous feminist and queer legal studies.
With these perspectives in mind, remaining in the background is thus an overriding concern
of exactly who is the “other” in the eyes of the law."” Legal scholar Bruce MacDougall posits
that the judiciary is not a mere “neutral sounding board” but instead one of society’s greater
social agencies for determining right and wrong—passing judgment to take power from
some and give power to others.'® Going along with MacDougall’s framing, one can employ
critical legal studies’ motifs to demand an ethics of legality that recognizes legal inequities. "’
Instead of asking “how does this law operate,” critical legal studies encourages us to consider
“why does this law operate in this way, and who benefits from it operating this way?” The
second strand is Indigenous feminist legal studies, which recognizes that law’s notional
nature of being “gender neutral” is practically “male centric,” whereby the default position
of structural power relations within colonial law is patriarchal and settler-centric, creating
disadvantages for those targeted by settler colonial demands.?® Extending this out further,
applying queer legal theory to Indigenous feminist studies allows for an interrogation of
heteronormativity,? and the ways in which heteropatriarchal oppression may obfuscate legal
lines of reasoning. Indigenous Peoples storytelling serves as one methodology for exploring
legal issues flowing from these systemic issues.”? Storytelling is further mobilized when
examining Indigenous legal orders’ perspectives on legal issues.

14 Julia Janes, “Democratic encounters? Epistemic privilege, power, and community-based
participatory action research”(2016) 14:1 Action Research 72 at 81.

15 Mauro Zamboni, The Policy of Law: A Legal Theoretical Framework (Bloomsbury Publishing, 2007) at 126.

16  Darcy Lindberg, kihcitwaw kikway meskocipayiwin (sacred changes): Transforming Gendered Protocols in
Cree Ceremonies through Cree Law (PhD Dissertation, University of Victoria, 2017) [unpublished] at 16.

17 Bruce MacDougall, Queer Judgments: Homosexuality, Expression, and the Courts in Canada (Toronto:
University of Toronto Press, 2000) at 4.

18 Ibidat 6-7.

19  Peter Goodrich, Costas Douzinas & Yifat Hachamovitch, Politics, Postmodernity and Critical Legal
Studies (London: Routledge, 1994) at 6.

20  Emily Snyder, “Indigenous Feminist Legal Theory” (2014) 26:2 CJWL 365 [Snyder, IFLT].

21 Emily Snyder,“Queering Indigenous Legal Studies” (2015) 38:2 Dal LJ 591 [Snyder, Queering Indigenous].

22 Manuhuia Barcham, “Towards a radically inclusive design — indigenous story-telling as codesign
methodology” (2023) 19:1 CoDesign 1.
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II. ANSWERING THE JURISDICTION QUESTION: WHAT IS
THE LAW?

A. Indigenous Contexts

There are hundreds of First Nations in what is now known as British Columbia,?® with
different ethnic backgrounds, languages, and customs.? This research focuses on Gitxsan and
Salish legal orders to assess Indigenous approaches to privacy law. This assessment includes

an overview of legal frameworks, legal methods, and contemporary governance.
i.  Salish Legal Traditions: Legal Frameworks

What is in a name? Under Salish legal traditions, this is not a rhetorical question but a central
question for facilitating ceremony.” Salish peoples are divided into separate cultural areas and
linguistic sub-groups, though they retain some key similarities.”® Coast Salish peoples, living
in British Columbia and Washington state, traditionally lived in non-state societies, arranged
based on Traditional Knowledge infused with names and kinships.?” Salish laws’ focal point is
often the confluence between ancestral relations establishing kinship, ceremonial exchanges
of wealth at potlatches, and dynamic residency that is responsive to seasons and exchange
of goods.?® Under Salish customs, approaches to this confluence are seen as holistic; law is a

shared, ongoing process between spiritual healing, place, and behaviour.”

The holistic nature of Salish law is directly tied to the land and its appropriate use.** Land
is sacred and carries values.’' Moreover, relationships serve as a way of delineating legal
jurisdiction over the land, securing both individual and family rights to what Western law
categorizes as property.> These relationships manifest themselves as familial relations, local
group relations, village relations, and tribal relations.?® Relationships within social groups are
recognized as having what anthropologist Brian Thom describes as “enormous flexibility,”

23 Government of British Columbia, “First Nations A-Z Listing” (2026), online: <www?2.gov.bc.ca/gov/
content/environment/natural-resource-stewardship/consulting-with-first-nations/first-nations-
negotiations/first-nations-a-z-listing> [perma.cc/C2F8-7FLG].

24 Robert J Muckle, The First Nations of British Columbia (Vancouver: UBC Press, 1998) at 26-58.

25 Donna B Gerdts & Ruby M Peter, “The Form and Function of Nativized Names in Hul'q'umi'num”
(2021) 63:1-2 Anthropological Linguistics 226 at 226.

26 MTerry Thompson & Steven Egesdal, “Introduction” in M Terry Thompson & Steven Egesdal, eds,
Salish Myths and Legends: One People’s Stories (Lincoln: University of Nebraska Press, 2008) at XIX.

27  BrianThom, “The paradox of boundaries in Coast Salish territories” (2009) 16 Cultural Geographies
179 at 185.

28  Ibid at 186.

29  Bruce Miller, The Problem of Justice (Lincoln: University of Nebraska Press, 2001) at 187.

30 Jo-ann Archibald, Indigenous Storywork: Educating The Heart, Mind, Body and Spirit (Vancouver: UBC
Press, 2008) at 2; See also Sarah Morales, Snuw’uyulh: Fostering an Understanding of the Hul'qumi'num
Legal Tradition (PhD Dissertation, University of Victoria, 2014) [lunpublished].

31 Morales, supra note 30 at 53.

32 Ibid at 55.

33  Ibidat 107.
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with familial connections and relative importance established through descent, social standing

and participation.*

ii. Salish Legal Traditions: Legal Methods

Living under Salish law means engaging in appropriate relationships. Coast Salish legal
scholar Sarah Morales™ legal research reveals at least seven legal principles that can be
routinely observed in communities: kinship, respect, trust, sharing, love, forgiveness, and
responsibility.?> Different sets of Salish law adopt these principles in different capacities.
Salish family law, for example, is context-oriented, acknowledging these principles but
retaining a legalistic plurality in application.®

One medium for expressing legal engagement is pole carving. Poles can be instructive,
commemorative, and healing.”” They tell a narrative, illustrate its visual elements, compose
a “total presence” of the artwork, and craft cultural associations between place, purpose, and
history.®® The carver Kwul-kwul'tw Joseph Hillaire, for example, told the story of the Land
in the Sky through a carved pole that highlights the importance of community obligations
in making law. It is an epic telling of brothers who focus their “spiritual integrity” towards
defeating an army of “Man Moon,” ultimately using their newfound powers to assist the sick
and hungry in their own community.”’

Salish narratives come in at least two formats: traditional narratives, which focus on
ancestral or mythical stories; and historic narratives, which focus on historical retellings.*
For storytellers, retelling through song is not creating an expression but discovering it from
a spiritual source.” This discovery process necessitates restricting what can be told, especially
to outsiders.*? Despite this, some publicized stories exist that may be relevant to privacy law.

Many of these narratives contain a trickster-transformer.*> Trickster-transformers can be
magical, shape-shifting, or absurd figures used to teach principles through stories, commonly
engaging in improper conduct or foolish errands.* Consequences for negative relational
actions is a theme that occurs across different Salish societies” stories, from the Southern

34 Brian Thom, Coast Salish Senses of Place: Dwelling, Meaning, Power, Property and Territory in the Coast
Salish World (PhD Dissertation, McGill University, 2005) [unpublished] at 274-275.

35 Morales, supranote 30 at 17.

36 Ibidat18.

37 Gregory P Fields, “Archetypes from Cedar: Myth and Coast Salish Story Poles” in Pauline Hillaire, A
Totem Pole History, ed by Gregory P Fields (Lincoln: University of Nebraska Press, 2013) at 115.

38 Ibidat116.

39 Ibidat119.

40 Thomspon & Egesdal, supra note 26 at XXX.

41 Ibid at XXXI.

42 Ibid.

43 |bid at XXXIII.

44 Archibald, supra note 30 at 5.
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Lusthootseed story of Crow, Her Son, Her Daughter,”® to the traditional Spokane narrative
of Coyote and Buffalo.*®

While exploring common tropes of the trickster-transformer, one can discover insights on
the concepts of limited disclosure and access permissions. A Bluejay Cycle, a collection of
traditional stories from the Quinault people, features Bluejay, a trickster-transformer whose
poor conduct in relationships often results in negative consequences.?”” At one point in the
stories, the theme of limited disclosure is explored. When Bluejay asks Squirrel for a location
regarding a sensitive topic, Squirrel responds in a tone so only Bluejay can hear.* Aware
of Bluejay’s past behaviours, Squirrel deceptively discloses information.* Ultimately, this
disclosure of a location to Bluejay proves fruitless for Bluejay, with Squirrel quickly escaping
and mocking Bluejay upon arrival.® This moment suggests that limits on information
disclosure are grounded in relationships and obligations. Permission to access something,
whether it is spiritual or physical, is also expressed in Pentlatch storytelling. One example
is the story of 7he Thunderbird, where two brothers, approaching a woman’s home, ask for
permission before entering.”® They do not enter without permission first being granted by
the woman.*? One reading of why this may be important is that permission to enter a private
space is part of the proper conduct expected of a person. Another reading of why it may be
important is that there is deference to different relationalities between the brothers and the
woman: the brothers bearing a familial connection, and the woman not. In both examples,

one can infer that correct behaviour is coupled with a sense of community obligation.

Correct behaviour informed by obligations to other living beings is an ongoing Salish legal
principle: doing things in a good way with intent is eyhh slaxin (good medicine).”® In the
Pentlatch story of Shining Boy, the importance of doing things the right way is implied
repeatedly, where a young man, hunting for himself and his community, dutifully follows
his grandmother’s directions in his relations with other women.>* Similarly, a traditional
Nietképmx Coyote narrative of Thompson River Salish communities features a trickster-
transformer who is told that if he wishes to succeed in his mystical flight, he must follow
his grandmother’s instructions, otherwise he will return to where he was before.> He fails
to heed these instructions, and is subsequently returned to where he was and is scolded by

45  Marion Davis, “Crow, Her Son, Her Daughter”in Thomspon & Egesdal, supra note 26 at 266.

46 Margaret Sherwood, “Coyote and Buffalo: A Traditional Spokane Story”in Thomspon & Egesdal,
supra note 26 at 139.

47  Bob Pope, “A Bluejay Cycle: Traditional Quinault Stories” in Thomspon & Egesdal, supra note 26 at 60.

48  Ibid at 60-69.

49  Ibid at 67-69.

50 Ibid at 69.

51 M Dale Kinkade, ed, “The Pentlatch Myth Corpus”in Thomspon & Egesdal, supra note 26 at 101-102.

52 Ibid at 102.

53  Provincial Health Services Authority, “Coast Salish Teachings” (2026), online: <www.phsa.ca/about/
who-we-are/purpose-vision-values-teachings/coast-salish-teachings> [perma.cc/5W8H-Q8NK].

54  Kinkade, supranote 51 at 90.

55 Hilda Austin & Millie Michell, “Nklik'smtm and Other Episodes of a Traditional Nfe?képmx Coyote
Narrative”in Thomspon & Egesdal, supra note 26 at 154.
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the grandmother.”® The Basket Ogress story of the Squamish features similar obligations for
community, where a boy works together with children kidnapped by an ogtess to save their
lives instead of escaping by himself.””

iii. Salish Legal Traditions: Contemporary Governance

Generally, Salish legal orders are informed by kinship systems and the cultural power ascribed
to ancestral names.’® For matters of governance, relationships to land, spirit, and kin are
reinforced through ongoing storytelling (including trickster-transformer figures).”” Ceremony
is used as a legal and governance practice in different longhouses across territories,*® with

stories serving as a form of this practice.®!

Modern Salish nations are tied to the Indian Act** and its imposed reserve system, contrary
to the seasonal and semi-fluid nature of territorial governance inherent in traditional Salish
legal orders.* Reactions to this imposition vary. While traditional Salish legal orders maintain
oral customs as discussed, the Tsawwassen First Nation provides example of a Salish First
Nation engaging textually with the law through its Freedom of Information and Protection of
Privacy Act** as a bylaw of its modern treaty government.®

iv. Gitxsan Legal Traditions: Legal Frameworks

Gitxsan legal traditions are focused on a non-state, decentralized model of legal engagement
achieved through a system of four matrilineal pdeck (clans), further composed of a number of
wilp (houses) that enable legal affairs to occur.®® For Gitxsan societies, answering the question
of jurisdiction may be a simultaneously simple and complex task. Adaawk is a central feature
of Gitxsan law, being the legal art of recalling and memorizing oral narratives as an aspect
of Gitxsan life.”” On the one hand, it is a legal presumption that the adaawk (oral histories
of Gitxsan houses) contains the positionality and legitimacy of a wilp’s marriage to land and

56  Austin & Mitchell, supra note 55 at 162.

57 Louis Miranda, “Qélqalil, the Basket Ogress: A Traditional Squamish Story”in Thomspon & Egesdal,
supra note 26 at 114.

58 Morales, supra note 30 at 16.

59  Andrée Boisselle, Law’s Hidden Canvas: Teasing Out the Threads of Coast Salish Legal Sensibility (PhD
Dissertation, University of Victoria, 2017) [unpublished] at iv.

60 Ibid at 33.

61 Ibid at 46.

62 Indian Act, RSC 1985, c I-5 [Indian Act].

63  Morales, supra note 30 at 124.

64  Freedom of Information and Protection of Privacy Act (April 3 2009), online (pdf):
<tsawwassenfirstnation.com/pdfs/TFN-Laws-Regulations-Policies/Laws/Laws/Freedom_of
Information_and_Protection_of_Privacy_Act_24.Nov.2022.pdf> [perma.cc/D6HK-MRKF] [TFN FOIPPA].

65 Tsawwassen First Nation Final Agreement, 6 December 2007, online (pdf): <tsawwassenfirstnation.
com/wp-content/uploads/2019/07/1_Tsawwassen_First_Nation_Final_Agreement.pdf> [perma.cc/
H2QJ-CZ58] [TFN Final Agreement].

66  Nigel Grenier, “Esdii Wal: Gitxsan Law Grounded in Epistemology” (2018) 76:1 UT Fac L Rev 64 at 68.

67 Richard Overstall,“Encountering the Spirit in the Land:‘Property’in a Kinship-Based Legal Order”in
John MclLaren, A R Buck & Nancy E Wright, eds, Despotic Dominion: Property Rights in British Settler
Societies (Vancouver: UBC Press, 2005) at 28.
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community.®® On the other hand, the adaawk is continuously renewed and contested to assure
legitimacy and accuracy within the feasts system enacted by Gitxsan community members.®

In carrying out the adaawk, chiefs and community leaders often herald daxyger (spiritual-
legal power) to emphasize right to the territory and the stories that go with it.” Canadian
anthropologist Wilson Duff observes that connecting with daxyger at feasts and ceremonies
is a process that is stratified, with degrees of intimacy to the adaawk physically separated
out in a ranked seating format.”" Nevertheless, this stratification carries complexities with
it. While a wilp’s chief carries responsibilities for its well-being and the land attached to it,”?
legal decisions are driven by consensus building at feasts and ceremonies to enable the right
to be left alone to certain territory.”® Gitxsan jurisdiction is cultivated by these activities.”

v. Gitxsan Legal Traditions: Legal Methods

Gitxsan law can be expressed in different ways including through physical objects” and
physical acts.”® Physical manifestations of daxyget include objects such as carved poles,”
and specially-designed robes which contain wilp crests that represent aspects of the adaawk.”
Physical acts expressing law can include song and dance conferring Traditional Knowledge,
a land’s history, and a person’s use of the land.”

Lawyer Richard Overstall emphasizes that storytelling is a major component in retelling
the adaawk* Some principles can be deduced from these stories even in written form. In
Gitxsan storytelling, the character of Wiigyet is a trickster: someone described with humour,
who often seeks out “calculated transgressions” to his own detriment later on.?! Two stories
that lay out principles relevant to matters of privacy are Wiigyet Brings Water into the World™
and Wiigyet and the Abalone.® In the first story, he forgoes caring for the community and
tricks a chief into letting him inside his home in order to steal water.* In the second story,
Wiigyet lies about his marksmanship in order to con another being out of abalone, even

68  Ibid at 25.

69  Wilson Duff, Histories, Territories and Laws of the Kitwancool (Victoria: Royal British Columbia
Museum, 1989) at 18.

70  Overstall, supra note 67.

71  Duff, supranote 69 at 37.

72 Neil Sterritt, Mapping My Way Home: A Gitxsan History (Smithers: Creekstone Press, 2020) at 45.

73  Duff, supranote 69 at 18.

74 Overstall, supra note 67 at 27.

75 Ibid.

76  Grenier, supra note 66 at 78.

77  Overstall, supra note 67 at 27.

78 Ibid at 29.

79  Grenier, supra note 66 at 78.

80 Overstall, supra note 67 at 28.

81  Sterritt, supra note 72 at 19.

82 Ibid at 21.

83  Ibid at 23.

84 Ibid at 21-22.
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though that other being suspected he would do s0.®> Both stories conclude with misfortune
for Wiigyet: he spills the water he gains deceptively,® and he loses his abalone to the river.””

What can be drawn from these two Wiigyet stories for privacy law? A common theme that runs
through both is the link between dishonest conduct and the resulting negative consequence
for that conduct.®® Each deception also contains an additional layer of quandary: in the former
story, the dishonesty comes at the price of the community interest;* in the latter story, the
dishonesty comes with a degree of forgiveness from the other party.”® Drawing connections
to privacy law, one could estimate that these principles would inform a view on privacy that
sees dishonesty in legal relations as tied to natural consequences for the deed and the values

of community interest and forgiveness.

One final Gitxsan story referencing privacy is the Origin of K alidakhl (Blue Jay).’" In the
story, a young couple hears noise outside their home. The husband knows it is his mother-
in-law, and lets her into his home even though he does not actually want to. He knows by
doing this, “gone was [the couple’s] privacy.”*? Later in the story, the mother-in-law kills her
daughter to get close to the husband.? This eventually leads to her being clubbed by the
husband, turning into a blue jay after the husband rejects her advances.”*

There are potentially relevant principles to pull from the Origin of Kalidakhl (Blue Jay).
First, one could draw the principle that there are natural consequences for actions, including
corrective action taken against deception.” The story also features the complexities of consent:
consent is required from the residing couple to let another into their home, but this consent
is tempered by community expectations regarding appropriate familial relations.”® If we
choose to overlay these principles over privacy rights, we could surmise that there are natural
consequences for deceptive actions against another’s privacy and that consent in privacy
matters is balanced with obligations to family and the wider community.

vi. Gitxsan Legal Traditions: Contemporary Governance

Gitxsan people maintain legal models through both a model responding to colonial law and

85 Ibid at 23-24.

86 Ibid at 21.

87 Ibid at 24.

88 Ibid at 21-24.

89 Ibid at 21-22.

90 Ibid at 23-24.

91 M Jane Smith, Placing Gitxsan Stories in Text: Returning the Feathers Guuxs’'mak’am Mik'aax (PhD

Dissertation, University of British Columbia, 2004) [unpublished] at 88.

92  Ibid at 89-90.

93  Ibid.
94  Ibid.
95 Ibid.
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a traditional hereditary model.”” An Indian Act’® band council and reserve system maintains
elected band councils and chiefs exist for formally separate Gitxsan polities such as Kispiox,
Gitsegukla, Gitwangak, Gitanmaax, and Gitanyow.” Hereditary Chiefs, through their
respective wilp, still play a major role in delineating legal structure within Gitxsan societies.
In order to better communicate governance in a contemporary climate, the Gitxsan Huwilp
Government exists to bring together Hereditary Chiefs in outwardly expressing Gitxsan law
while inwardly respecting the existing Gitxsan legal system.'®

B. Canadian Context
i. Privacy Laws: Canada

The federal government has passed two major statutes that govern Canada’s national approach
to personal information: the Privacy Act'" and the Personal Information Protection and
Electronic Documents Act (“PIPEDA”)."? The Privacy Act is meant to:

extend the present laws of Canada that protect the privacy of individuals with respect
to personal information about themselves held by a government institution and that
provide individuals with a right of access to that information.'®

The statute contains some language pertaining to Indigenous Peoples. For example, under
section 7(2)(k), disclosing personal information, subject to any other Act of Parliament, may
be completed by the federal government:

to any aboriginal government, association of aboriginal people, Indian band, government
institution or part thereof, or to any person acting on behalf of such government,
association, band, institution or part thereof, for the purpose of researching or validating

the claims, disputes or grievances of any of the aboriginal peoples of Canada. '

Definitions of “Indian band” and “aboriginal government” are provided by section 8(6) and
section 8(7), respectively.'®

Canada’s other major privacy statute is the PIPEDA, which focuses on protection of personal
information in the private sector.!” The Governor in Council is provided some allowance

under PIPEDA to exempt organizations, activities or classes from application of Part 1 of

97  Government of British Columbia, “Gitxsan Nation” (2023), online: <www2.gov.bc.ca/gov/content/
environment/natural-resource-stewardship/consulting-with-first-nations/first-nations-negotiations/
first-nations-a-z-listing/gitxsan-hereditary-chiefs-treaty-society> [perma.cc/4LQC-55QN]; Gitxsan
Huwilp Government, “About” (2023), online: <https://gitxsan.ca/about/> [perma.cc/ZY8S-T97Y].
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102 Personal Information Protection and Electronic Documents Act, SC 2000, ¢ 5 [PIPEDA].
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the statute if the Governor in Council is satisfied that there is “legislation of a province that

197 In British Columbia’s case, the Province’s Personal Information

is substantially similar.
Protection Act has been deemed substantially similar to PIPEDA.'* This creates legal room
for British Columbia’s privacy governance to take precedent in certain situations. Indigenous

Peoples are not directly referenced in PIPEDA.'%
ii. Privacy Laws: British Columbia

British Columbia maintains two central privacy statutes alongside additional legislation.!'°
‘The Freedom of Information and Protection of Privacy Act (‘“FOIPPA”),'!! is focused on
privacy in the public sector and creates rules governing the collection, use, and disclosure of
personal information by public bodies. It also established the Office of the Information and
Privacy Commissioner (“OIPC”),"? a body established to provide independent oversight and
enforcement of British Columbia’s privacy laws.'"?

Indigenous Peoples are referenced in FOIPPA.! Before looking to specific provisions, it
is worth noting that the statute relies on meanings found in DRIPA to define terminology
relating to Indigenous Peoples.’”> One provision is set out in section 16(1), which contains
the following relevant language:

16(1) The head of a public body may refuse to disclose information to an applicant if
the disclosure could reasonably be expected to

(a) harm the conduct by the government of British Columbia of relations between
that government and any of the following or their agencies:

(iii) an Indigenous governing entity;''®

Furthermore, according to Schedule 1 of FOIPPA, Indigenous governing entities include
but are not limited to an Indigenous governing body as defined by DRIPA.'” Next, section
18.1 creates disclosure limitations regarding public bodies and rights of Indigenous Peoples:

1. The head of a public body must refuse to disclose information if the disclosure could
reasonably be expected to harm the rights of an Indigenous people to maintain, control,
protect or develop any of the following with respect to the Indigenous people:

107 Ibid, s 26(2)(b).

108 State Farm Mutual Automobile Insurance Co v Canada (Privacy Commissioner), 2010 FC 736 at para 112
[State Farm].

109 See PIPEDA, supra note 102.

110 See FOIPPA, supra note 5; See also Personal Information Protection Act, SBC 2003, c 63 [PIPA].
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112 FOIPPA, supranote 5, pt. 4.

113 Office of the Information and Privacy Commissioner, “About Us” (2026), online: <www.oipc.bc.ca/
about/about-us/> [perma.cc/WEK3-YC9R].

114 FOIPPA, supranote 5, ss 16(1), 18.1, 22, and 33(2)(x).

115 Ibid, at Schedule 1.
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a. cultural heritage;

b. traditional knowledge;

c. traditional cultural expressions;

d. manifestations of sciences, technologies or cultures.

2. Subsection (1) does not apply if the Indigenous people has consented in writing to the

disclosure.!'®

Two more provisions are worth mentioning. First, section 22 allows for a head of a public body
to consider whether a disclosure of personal information would constitute an unreasonable
invasion of a third party’s personal privacy by asking whether “the disclosure will assist
in researching or validating the claims, disputes or grievances of Indigenous peoples,”
among other factors.!? Second, according to section 33(2)(x), a head of a public body is
also permitted to disclose personal information “to an Indigenous governing entity for the
purposes of a program or activity that supports the exercise of the rights recognized and
affirmed by section 35 of the Constitution Act, 1982.1%°

‘The Personal Information Protection Act (“PIPA”),'?! is a complementary piece of legislation
which covers British Columbia’s private sector. Unlike FOIPPA, PIPA makes no specific
reference to Indigenous Peoples.'* Other statutes also inform privacy law in British Columbia.
British Columbia maintains a statutory tort for the violation of privacy under the provincial
Privacy Act.'” The Province has also established the E-Health (Personal Health Information
Access and Protection of Privacy) Act (“E-Health Act”), a sector-specific statute concerned with
the data administration of health information in British Columbia.'* Aside from provisions
on information-sharing agreements required for disclosure making passing reference to
Indigenous governing bodies in section 19(1)(c)(iii), Indigenous Peoples are otherwise not
mentioned by the E-Health Act.'®

iii. Canadian Constitutionalism: Foundational Privacy Framework

Privacy enjoys “quasi-constitutional status” in Canada,'?® with privacy laws such as the
Privacy Act considered as part of a “seamless code” of quasi-constitutional legislation.'”’

For determining jurisdiction on privacy matters, one can start with the Constitution Act,

118 Ibid.

119 Ibid.

120 Ibid, s 33(2)(x).

121 PIPA, supra note 110.

122 See PIPA, supra note 110.

123 Privacy Act, RSBC 1996, c 373 [BCPA].

124 E-Health (Personal Health Information Access and Protection of Privacy) Act, SBC 2008, c 38 [E-Health
Privacy Act].

125 Ibid, s 19(1)(c)(iii); See also E-Health Privacy Act, supra note 124.

126 Sherman Estate v Donovan, 2021 SCC 25 at para 51.

127 Canada (Information Commissioner) v Canada (Minister of National Defence), 2011 SCC 25 at para 79.
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1867 which lays out the separation of powers between the federal and provincial governments.
Canada’s PIPEDA is established by the federal government as part of regulation over general
trade and commerce powers under section 91(2). Meanwhile, British Columbia’s PIPA operates

under the provincial powers over “property and civil rights in the province”'®

and “generally
all matters of a merely local or private nature in the province.”** Where both the provincial
and federal governments have compelling interests that do not conflict, the Supreme Court
of Canada favours the double aspect doctrine to accommodate both interests and avoid

regulatory vacuums,'!

though this does not necessarily mean it will apply in every given case.'*
The Supreme Court of Canada has explained that the double aspect doctrine allows two different
levels of government in Canada to enact similar statutes or regulations when there is not a sharp
contrast between the relative importance of the two features.'® If conflict exists, the doctrine

of paramountcy generally resolves in favour of the federal government.'**

When considering the Constitution Act, 1982'% in light of privacy concerns, sections 2(b),
7, and 8 of the Canadian Charter of Rights and Freedoms'*® have been cited by legal scholar
Barbara von Tigerstrom as possible constitutional bases for privacy rights in Canada.'?’
An example of privacy law already being considered amongst Charter jurisprudence is the

confluence between the test for reasonable limits set out in Oakes'®

and employees’ privacy
rights.'* While there is case law for common law treatments of privacy violations outside of
Charter-oriented issues, this law has generally been relegated to other provincial jurisdictions
like Ontario'® or Alberta.'*! British Columbia’s Supreme Court has confirmed that there is no
common law tort of invasion or breach of privacy in British Columbia as British Columbia’s

statutory tort is sufficient.'#

iv. Canadian Constitutionalism: Indigenous Peoples and Canada

A jurisdictional wrinkle, within the Canadian perspective, is the implementation of treaties
and agreements between Canadian governments, in right of the Crown, and Indigenous

128 Constitution Act, 1867 (UK), 30 & 31 Vict, ¢ 3, reprinted in RSC 1985, Appendix Il, No 5 [Constitution
Act, 18671.

129 Ibid, s 92(13).
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governing bodies. There is a limited existence of treaties in British Columbia that cover
some parts of the province: historic treaties like Treaty 8 and the Douglas Treaties;'** and
modern treaties like those for the Huu-ay-aht First Nations, Ka:'yu:’kt'h’/Chek'tles7et’h’
First Nations, Nisga’a Nation, Tlaamin Nation, Toquaht Nation, Tsawwassen First Nation,
Uchucklesaht Tribe, and Yuutu?it?ath Government.'* This uneven treaty implementation
means that issues of governance and jurisdiction vary depending on which First Nation and
what part of British Columbia is analyzed.

Legal treatment of Indigenous Peoples in British Columbia may also be subject to conventions
established through international law that have been legislatively considered by British
Columbia, namely in the form of DRIPA.'* For simplicity in analyzing privacy matters,
UNDRIP" articles can be grouped into two main categories for alignment of privacy laws in

regards to Indigenous Peoples’ rights: provisions enabling self-governance,'?

and provisions
requiring settler government action to address harms.'* This area of law is, however, evolving,.
Current legal treatment of DRIPA by the British Columbia Court of Appeal states that

its current language imposes a positive obligation on the Crown to, in consultation and

cooperation with Indigenous Peoples:

take all steps, methods, and means (measures) necessary to ensure (make certain) that
British Columbia laws clearly conform with the binding international rights, obligations,
and principles aggregated in UNDRIP and generally harmonize with the minimum
standards and aspirations that it articulates (UNDRIP consistency).'*’

This decision was made reversing the lower court’s decision that UNDRIP was not part of
domestic law in British Columbia.'

v. Canadian Constitutionalism: Indigenous Peoples and Privacy Law

Privacy matters concerning Indigenous Peoples are complicated by issues of jurisdiction and
classification of governing bodies. Regarding the former issue, the federal government claims
jurisdiction over “Indians, and Lands reserved for the Indians” under section 91(24)."!
Pursuant to their jurisdiction, the federal government has established the ndian Act, which
created the reserve and band council systems that continue to exist today.'>* A band council,
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dyl/Pages/1850-Douglas-Treaties.aspx> [perma.cc/59VM-JJHY]; Te'mexw Treaty Association, “Douglas
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as established by the Indian Act, would be subject to federal legislation. Many Indigenous
Peoples, however, do not live or operate solely within these reserve lands. For example, the
British Columbia Assembly of First Nations operates as a society across British Columbia,'>
in compliance with the Province’s Societies Act."”* This means that many First Nations
organizations in British Columbia may operate effectively in provincial privacy legal space
depending on the organization’s political geography.

Classification of Indigenous Peoples’ role within Canadian law is a second major issue for
determining the applicability of privacy laws to Indigenous Peoples: how do we define
Indigenous Peoples collectively under Canadian law? When assessing this matter through
tax law, for example, it is unclear what legal capacity is generated through definition as a
“band” under the Indian Act, and whether or not bands may be considered legal persons under
provincial laws.” Individual First Nations governmental organizations may be considered
public bodies by the federal government for the purposes of certain tax exemptions on a

case-by-case basis."*

While not binding to British Columbia, the decision in Chartier v Métis Nation — Saskatchewan
from 2021 provides some persuasive clarity in its holding that voluntary Indigenous
organizations that are not Indian Act bands may be treated by Canadian law as private bodies

for the purposes of administrative law."’

This ruling would align better with the legislative
schemes of both FOIPPA and the Privacy Act, since they specifically exclude any Indigenous-
led governing bodies from their respective schedules of included organizations.'>® Under this
logic, application of privacy law to Indigenous organizations that are not /ndian Act bands
is more readily applied through private sector privacy legislation via PIPEDA or PIPA,

rather than the Privacy Act or FOIPPA.
C. Reading Between the Contextual Lines

Canadian statehood is a colonial legal project which has attempted to forcibly shift Indigenous
Peoples from a compendium of external, independent societies to collectives maintained
and internalized by Canadian sovereignty.'" This project has fluctuated through different
stages. It has seen periods of outright attempts at assimilation and extinguishment of title

153 British Columbia Assembly of First Nations, “Constitution & Bylaws” (2023), online (pdf): <https://
www.bcafn.ca/sites/default/files/docs/reports-presentations/2018_BCAFN%20Constitution%20
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10 In contemporary circumstances, self-governance and rights have gained limited

and rights.
recognition through section 35 of the Constitution Act, 1982,'®' modern treaties,'* recent
legislation such as the Framework Agreement on First Nation Land Management Act,'®® and

recedent-setting case law such as the Z5ilhgotin Nation decision.'®*
precedent-setting 1 h as the Tsilhqor

This contextual entanglement presents a challenge when examining legal alignment between
Indigenous and settler contexts. Anishinaabe professor and philosopher Aaron Mills notes
that the “lifeworlds” of Indigenous Peoples and mainstream settler society are vastly different,
approaching life with fundamentally different worldviews, experiences, and values.'®® Queer
and feminist Indigenous legal studies remind us to be aware of how power dynamics can be
informed along lines of identity, whether through examination of gender or heteronormativity.'*
Applying this to privacy, patriarchal and cis-heteronormative structures are enmeshed with
individualistic orientations of privacy rights and policy.'®” Combining these ideas together,
we can surmise that asking which legal order has jurisdiction over privacy is asking whose bodies
and cultures are held as valid and whose are not. This means that looking for solutions includes
looking for ways of aligning law that validate the invalidated.

I1l. WHERE TO GO FROM HERE?

A. Following a Path of Reconciliation: A Starting Point?
i. Privacy and Democracy

Privacy law developments around the world have often been centered on Western liberal
approaches. Privacy, as a legal principle, has been pushed alongside a universalist conception of
rights-based lawmaking.'®® There are some advantages to advocating for privacy as a universal
principle. Notably, this form of privacy law brings two potential benefits to Indigenous
communities seeking to protect their interests. First, privacy as a legal right can be utilized by
Indigenous Peoples to protect data, its processing, and the subjects exposed within that data.'®

Second, liberal privacy laws can sustain democracy, allowing for resistance to dominant views

160 Mary Eberts, “Not empty of laws: Indigenous legal orders and the Canadian state” in Xavier et al,
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170

imposed through invasive legislation or policy.'” Political scientist Jodi Bruhn sets out that

organizations can pursue at least three data governance models to achieve these two benefits:

data commons models, data partnership models, and data hierarchy models.'”*

Despite these two benefits, current legislation fails to explicitly protect Indigenous Peoples
privacy rights due to the jurisdictional dilemmas created within Canadian constitutionalism.
British Columbia’s statutory tort of violation of privacy'’* is narrowly constructed within a
legislative scheme that takes no explicit notice of Indigenous Peoples. While improvements
have been made to FOIPPA, such as the introduction of section 18.1,"7* generally public
sector privacy legislation like FOIPPA and the Privacy Act are concerned with the Canadian
state’s governmental apparatus. FOIPPA’s Schedule 2'7 of approved public bodies and the

175

Privacy Act's schedule'” of governmental institutions do not list Indigenous-led organizations.
This leaves private sector legislation, PIPEDA and PIPA, as the de facto applicable legislation

for Indigenous-led organizations.

Privacy law in British Columbia is also complicated by jurisdictional issues created by the
interplay between Canadian and First Nations’ constitutional perspectives. It is clear from a
review of Gitxsan and Salish legal orders that First Nations maintain their own legal traditions,
asserting independent legal jurisdiction. It is also clear that British Columbia and Canada each
assert jurisdiction over aspects of privacy law. For bands governed by the /ndian Act and other
federally regulated Indigenous-led organizations, it is likely that PIPEDA would prevail over
PIPA in accordance with section 91(24) of the Constitution Act, 1867.7° For those not entirely
within this narrow jurisdiction, like the Assembly of First Nations,'”” PIPA is likely applicable
instead of PIPEDA. PIPA’s applicability is enhanced by being considered as “substantially
similar” to the corresponding federal legislation,””® which diminishes a conflict of interests
between federal and provincial powers and encourages the application of the double aspect

doctrine to any remaining balance of provincial and federal interests.'”

Whether under federal or provincial jurisdiction, neither PIPEDA nor PIPA mention
Indigenous Peoples in any major capacity. Hence, opportunities for addressing Indigenous
Peoples privacy concerns are largely missed. A starting point for British Columbia’s alignment
of laws would be to include new clauses under PIPA’s collection, use, and disclosure
provisions that explicitly protect Indigenous Peoples’ personal information in respect of
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note 169 at 46.
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their self-governance, as already referenced by FOIPPA in section 18.1' and identified in
DRIPA’s schedule through UNDRIP provisions like Article 4.8

ii. Limitations in Converging Spaces

There are limits to working within established Canadian law on privacy matters.
One limitation demonstrated by legal scholar and advocate Zia Akhtar is that Canadian
legal institutions” struggle to appropriately interact with Indigenous legal methods like
oral storytelling.'® This is deeply tied to the larger issue of Canada reconciling liberal
views on democratic pluralism with collective rights of Indigenous Peoples. Conversations
on pluralism in Western-style democracies tend to favour individualist legal approaches,
whereas a balance between group and individual rights can result in better outcomes for
Indigenous Peoples in other contexts.'®? Similarly, Western views on knowledge gravitate
to different attitudes towards open access to knowledge. Indigenous Peoples’ Traditional
Knowledge is often sacred, with only certain people allowed to properly handle the
information. Outsiders violating protocol in use or access of this information can violate
the community without any adequate recompense.'® These limits build up to an underlying
impediment to satisfying Indigenous Peoples’ privacy needs in law: what is important is
not just the data itself, but the people holding the data.'®> Considering Canada’s history

186

of unethically gathering Indigenous Peoples’ data,'® this subtext requires redress.

B. Indigenous Resurgence: Looking Inwards
i. Avoiding a Colonial Mindset

Scholars of critical legal studies often regard international law as a project of imbued
ideological prejudices and conflicting agendas.'®” Extending this notion, legal interpretation
in Canada is necessarily exposed to the ideological prejudices of Western legal thought
grounded throughout Canadian law. International law has similarly been influenced by
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Western thought, creating deficiencies in the legal treatment of Indigenous cultures.'s
The influence of Western values over modern information technologies has garnered particular
privacy concerns, with fears of corporations and governments accelerating the collection of
personal information and community knowledge of Indigenous Peoples in a manner that

reproduces colonial harms.'®

Fighting against different forms of colonialism, Indigenous advocates have pushed for
Indigenous resurgence to formally and substantively turn away from settler colonial norms
and institutions.'” This resurgence translates to revitalizing Indigenous ways of knowing and
being, that are independent of settler society. This is because Indigenous Peoples are best
equipped to balance interests in lawmaking on their own data sovereignty."! Fighting for
this resurgence of independent lawmaking, many Indigenous advocates criticize universalist
notions of privacy as not in fact universal. American legal scholar Bruce Arnold’s research on
this subject reveals that Indigenous advocates regard privacy in law as deeply entangled with
Western law and Western modes of thinking.'*> While liberal views of privacy often cast it as
a public-private dichotomy focused on the individual,””® many Indigenous societies do not
differentiate and instead preface legal issues within a framework of interconnectedness.'*
One potential avenue for affirming this legal perspective within settler colonial structures is
the emphasis of customary law as a way of protecting Traditional Knowledge.'”

ii. Common Principles

Indigenous Peoples desire privacy, but within their own way of life.'”® Across both Gitxsan
and Salish legal orders, several common principles guide this desire. First, both legal orders
value community and familial obligations achieved through complex kinship systems.'”
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This means that privacy must be interpreted as occurring within the context of these
obligations. This leads to a second and related principle: disclosure is often tied to affiliation.'®
Being responsible in one’s obligations means affording different levels of access to place and
name. Knowledge should only be collected, used, or disclosed in ways that conform with
what is permitted under the respective community’s legal order. A third principle arising
from this context is the fluidity of law within Gitxsan and Salish legal orders.””” Compared
to FOIPPA's rigid structure,” these legal orders find solutions through ongoing, deliberated,
and contextual practices; a “cookie-cutter” legal approach to privacy does not suffice.

Three more interrelated principles inform Gitxsan and Salish legal orders. One is natural
consequence and another is doing things in a good way. These two principles, though distinct
between their respective legal traditions, frequently intermingle with one another in Salish
and Gitxsan legal practices.®! These principles emphasize one’s behaviour as an ongoing
legal practice. It may be tempting to find shortcuts, but correctly fulfilling an obligation
means proceeding in a proper and respectful way. This belies a need for privacy law to be
both formally and substantively protective of personal information. A final principle of both
legal orders is that failure to adhere to correct behaviour can lead to larger, world-changing
consequences.”*? This implied interconnectedness necessitates a holistic view of the execution
and maintenance of law. Consequently, privacy law cannot be isolated from other areas of
law or society; a greater context must be considered in reviewing decisions affecting privacy.

iii. Tensions and Opportunities

Tension exists in achieving the aims of Indigenous resurgence approaches in privacy law,
notably between individual rights and collective demands. Existing research, including from
Canada’s Auditor General, has questioned the degree to which the federal government captures
data about First Nations.?”® On the other hand, First Nation governments have also accused
the government of not providing enough data for them to facilitate better quality healthcare.?**
Using this article’s braided-together critical framework, we can ask: who has the power in
relationships governing privacy law and who benefits from inaction on privacy law issues for
Indigenous communities? Indigenous feminist and queer legal studies invite us to look for
power in intersections between identity and structures.”” Storytelling is recognized by Salish?*
and Gitxsan?” legal orders as a way of examining these intersections, providing guidance
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and healing across different demographics of Indigenous Peoples.?*®® Concerning privacy
law, storytelling can also be used as a form of data sovereignty that prioritizes Indigenous
Traditional Knowledge.?”

Canada has left behind a trail of evidence that tells a story of attempted erasure of Indigenous
bodies: legal, political, physical, and spiritual.** Side-by-side with this story is the right to be
left alone being recognized by the Supreme Court of Canada in Tsilbqotin Nation:

The trial judge found that the Tsilhqot’in, prior to the assertion of sovereignty, repelled
other people from their land and demanded permission from outsiders who wished to
pass over it. He concluded from this that the Tsilhqot'in treated the land as exclusively

theirs. There is no basis upon which to disturb that finding.*"!

Article 4 of UNDRIP further reinforces this right:

Indigenous peoples, in exercising their right to self-determination, have the right to
autonomy or self-government in matters relating to their internal and local affairs,

as well as ways and means for financing their autonomous functions. *'?

Given consideration of Canada’s history, it is irresponsible to lay the groundwork for
Indigenous Peoples’ privacy law within the realm of individual rights as liberal sentiments
would encourage. When peoples have had their right to be left alone systematically and
routinely violated, more work is required to address this oppressive power imbalance
between Canada and First Nations. For those proposing Indigenous resurgence, in affirming
Indigenous bodies’ autonomy and validity, this work will be done with or without Canada’s
consent through direct action. This work can be completed in different ways, one example
being advocating for bodily autonomy, which has been demonstrated in British Columbia
through sometimes novel methods such as Indigenous-led burlesque as a form of decolonizing

sexual autonomy.*'?
C. Beyond De Minimis: Creating a Working Compromise
i. Changing Perspectives

A workable compromise can require a change in perspective. New paradigm shifts in legal
spaces affecting Indigenous Peoples have been criticized as either immobile or minimally
progressive.!* Continuing to see privacy as a liberal manifested right is a limiting discourse
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that ultimately will reproduce settler-colonial narratives and problematic epistemological
practices.””® This research suggests that truly aligning privacy law means aligning the legal
underpinnings of British Columbia and Indigenous communities under new and shared
perspectives. While this is challenging, it is necessary and worthwhile to enter difficult and
uncomfortable conversations about the power dynamic between the Province and First

Nations in the face of recent legal developments.'®

ii. Addressing Power Dynamics

'The politics of privacy has been argued by philosophy scholar Avishai Margalit as the politics
of enabling intimacy in space.?’” Even in Western law, places are not neutral or static.
We “act out” a place in our daily observances of law and custom.?'® When discussing privacy
law applied to Indigenous Peoples, questions of space and intimacy naturally arise when

examining limitations imposed through the reserve system?*"’ 220

or claims for Aboriginal title.
This suggests that minimal statutory tinkering is insuflicient; jurisdiction must be

fundamentally reassessed if these questions of space and intimacy are to be addressed.

The value of respect is explicitly mentioned several times in UNDRIP’s preamble.?!

If respect for Indigenous Peoples is to be a core value reflected in privacy law, then Canada’s
privacy law must incorporate language reflecting this. A list of required principles could be
added to current privacy legislation that emphasizes this respect. For British Columbia, these
principles could take the form of a new schedule under PIPA, referenced where necessary in
provisions regarding collection, use, and disclosure. Fortunately, the First Nations Information
Governance Centre has developed the Ownership, Control, Access and Possession (“OCAP”)
principles, which could serve as guiding language on this subject.** Applying these principles
would require a delicate balance between competing interests, to ensure protection of

223

Indigenous Peoples against the potential for growing surveillance states*® and new forms of

data-based violence against Indigenous Peoples.?*

Should Canada have any jurisdiction over these matters? Ceding jurisdiction to Indigenous
Peoples over their own privacy law would best respect the spirit of UNDRIP and affirm two
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major components found in its articles: self-governance and state action to address harms. 2%
An optimally comprehensive Indigenous privacy law framework would include both the
federal and provincial governments, to cover all jurisdictional areas of privacy and avoid
any gaps in lawmaking. While the Province could pursue a framework without Canada, this
would lead to potential gaps and confusion in cases lacking clarity on whether or not federal
legislation, like PIPEDA, should apply.?

Indigenous-led governance over privacy law affecting Indigenous Peoples could either
be handled by a centralized intergovernmental authority,*” like the First Nations Health
Authority,”® or it could be decentralized on a voluntary basis to individual self-governing
First Nations, through either representative governments or corporate entities established by
the First Nations.?” The debates between a centralized or decentralized model may also be
affected by capacity challenges of First Nations governments—capacity-building is an issue
intersecting sovereignty that is evolving differently between First Nations communities.”’
This research suggests several principles that a model could be built on: respecting community
and familial obligations, clarifying of disclosure procedures tied to affiliation, being flexible in
application and structure, recognizing the natural world and its consequences, encouraging

doing things in a good way, and affirming the interconnectedness of beings and the world.

CONCLUSION

In light of DRIPA, aligning privacy law between British Columbia and Indigenous contexts
to respect and affirm First Nations’ legal traditions and rights is challenging. A review of
Salish, Gitxsan, and Canadian constitutional perspectives demonstrates the jurisdictional
complexity that exists in assessing privacy law for Indigenous Peoples against the backdrop
of UNDRIP. Both Gitxsan and Salish legal orders assert jurisdictional independence from
Canadian privacy laws. Canadian law contains a complex patchwork of federal and provincial
privacy law interspersed with a byzantine array of constitutional issues in legal treatment of
Indigenous Peoples, often dependent on an Indigenous entity’s political geography. Canadian
perspectives in lawmaking will need to change to accommodate Indigenous “lifeworlds” if
this issue is to be seriously tackled. In the meantime, Indigenous Peoples can already pursue
lawmaking through their own legal orders. Gitxsan and Salish examples of this include
fulfilling community obligations, tying disclosure to afliliation, recognizing the existence
of natural consequences, following correct conduct, and acknowledging how actions have
broader impacts on the world.
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In British Columbia, practical improvements can be implemented to advance alignment.
At a minimum, PIPA can be amended by the Province to reference a schedule of OCAP-
compliant principles®' for the collection, use, and disclosure of personal information.
These principles, however, must be lived out through daily practice by asking questions such
as who is controlling Indigenous Peoples’ data, and how can they access this data in respect
of concerns surrounding data governance.” In the Province’s dialogue with Indigenous
Peoples, new legal space for shared perspectives must be made, which may necessitate ceding
jurisdiction on privacy law matters which disproportionately affect Indigenous Peoples.
New Indigenous-led governance on privacy law affecting Indigenous Peoples could be
established through a centralized intergovernmental authority, or through voluntary self-
governance agreements with participating First Nations. In any case, the principles that
this articles suggests could guide a potential model are respecting community and familial
obligations, clarifying of disclosure procedures tied to affiliation, being flexible in application
and structure, recognizing the natural world and its consequences, encouraging doing things
in a good way, and affirming interconnectedness of beings and world.

Indigenous Peoples can implement their own law such as through customary law.??
First Nations communities can also implement traditional legal methods like storytelling,?** or
contemporary legal methods like textual by-laws,”’ to effect this change for their communities.
Failing this, Indigenous resurgence advocates may also decide that direct action can be taken
by First Nations communities to shape legal resistance to settler colonialism.?*

The context inculcated by DRIPA’s passing in British Columbia informs how to align
privacy laws and enable new legal spaces. The spirit and articles of UNDRIP are centred
on the idea of Indigenous Peoples’ rights as distinct and legally protected, demanding
respect through support of self-governance and state redress.*”” It is clear from cases like
Gitxaala**and its subsequent political backlash® that Canada’s courts continue to struggle
with implementing UNDRIP even after DRIPA’s passing. This struggle reflects the ways
in which colonial power dynamics negatively impact Indigenous Peoples’ right to be left
alone, through intergenerational encroachment on legal, political, physical, and spiritual
space.?® This dynamic is especially felt by those who identify as women or as members of
2SLGBTQIA+ communities.?!
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The traditional Nietképmx Coyote narrative reminds us that taking shortcuts rarely leads to
positive legal results. 2*> Both Gitxsan and Salish legal orders teach us that tackling privacy
law begs consideration of the broader implications: we must adopt an holistic approach that
accepts the interconnected nature of law and policy across and between people and place.?*
If British Columbia’s commitment to reconciliation is genuine, it must review its approach
to privacy law. Is the Province’s current approach to privacy law holistic for Indigenous
Peoples, or is it taking shortcuts? An holistic approach means that the Province and federal
government must engage in law not just in what it says in legislation or policy, but in how
it lives up to its commitments to land and people.

242 Austin & Mitchell, supra note 55.
243 Miller, supra note 29; Sterritt, supra note 72.



