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ABSTRACT 
In 2004 and 2005, elected officials of the Cherokee Nation of Oklahoma and the Navajo 
Nation Council passed laws to prohibit same-sex marriage. !ese laws reflect concerns from 
Indigenous feminist and queer scholars that heteropatriarchal and heteronormative ideas 
have distorted some Indigenous communities’ understandings of sovereignty, tradition, 
and self-governance. !is article draws on Indigenous feminist legal theory (“IFLT”) and 
queer Indigenous studies (“QIS”) to argue that Indigenous communities must challenge and 
resist internalized heteropatriarchal and heteronormative ideologies to avoid perpetuating 
the settler-colonial agenda. By applying the principles of IFLT and QIS, Indigenous 
communities can develop responsive, collaborative, and culturally informed self-governance 
practices to ensure the equitable treatment of gender-marginalized and queer Indigenous 
peoples within their community.
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INTRODUCTION     
In 2004 and 2005, elected officials of the Cherokee Nation of Oklahoma and the Navajo 
Nation Council passed laws to define marriage as between a man and a woman, thus 
prohibiting same-sex marriage.1 !ese laws were modelled after the United States of 
America’s 1996 Defense of Marriage Act (“DOMA”), which established that marriage can only 
occur between one man and one woman and that no e"ect shall be given to a relationship 
between persons of the same sex.2 !e passing of these laws reflected concerns raised by 
many Indigenous feminist legal scholars and queer Indigenous scholars who argue that 
colonial ideals of heteropatriarchy and heteronormativity have infiltrated many Indigenous 
communities’ contemporary understandings of sovereignty, tradition, and self-governance.3 

!ough issues related to gender and sexual orientation likely a"ected Indigenous societies (as 
is the case with most, if not all, societies) prior to colonial contact, the process of colonization 
indisputably enacted or worsened violence against gender-marginalized4 and queer Indigenous 
people.5 In fact, European colonizers relied on the systems of heteropatriarchy and 
heteronormativity to systematically erode Indigenous social, legal, and political structures.6 
Heteropatriarchy refers to the social systems that deem heterosexuality and the patriarchy 
to be the natural and acceptable norm.7 Within a heteropatriarchal system, an individual’s 
power and position in society are determined by their ability to conform to narrowly defined 
expressions of gender and sexuality as masculine or feminine.8 Heteronormativity refers to 
the structures of understanding and institutions that normalize and privilege patriarchal 

1 Joanne Barker, Native Acts: Law, Recognition, and Cultural Authenticity (Durham: Duke University 
Press, 2011) at 189. 

2 Ibid at 190. 
3 Chris Finley, “Decolonizing the Queer Native Body (and Recovering the Native Bull-Dyke): Bringing 

‘Sexy Back’ and Out of Native Studies’ Closet” in Qwo-Li Driskill et al, eds, Queer Indigenous Studies: 
Critical Interventions in Theory, Politics, and Literature (Tucson: University of Arizona Press, 2011) 31 at 
39; Barker, supra note 1; Jennifer Nez Denetdale, “Carving Navajo National Boundaries: Patriotism, 
Tradition, and the Diné Marriage Act of 2005” (2008) 60:2 Am Quarterly 289 at 293–294 [Denetdale, 
“Carving Navajo National Boundaries”]; Je"rey S Jacobi, “Two Spirits, Two Eras, Same Sex: For a 
Traditionalist Perspective on Native American Tribal Same-Sex Marriage Policy” (2006) 39 U Mich JL 
Ref 823; Mark Rifkin, When Did Indians Become Straight? Kinship, the History of Sexuality, and Native 
Sovereignty (Oxford: Oxford University Press, 2011).

4 The term “gender-marginalized” is used in this essay to refer to individuals who are marginalized 
due to their gender. In Canada’s current society, this refers to anyone who is not a cis-gender man. 
Gender-marginalized individuals include cisgender women, transgender women, transgender men, 
genderqueer individuals, gender non-conforming individuals, gender non-binary individuals, and more.

5 Emily Snyder, Val Napoleon & John Borrows, “Gender and Violence: Drawing on Indigenous Legal 
Resources” (2015) 48:2 UBC L Rev 593 at 609–610.

6 Rauna Kuokkanen, “Ellos Deatnu and Post-State Indigenous Feminist Sovereignty” in Brendan Hokowhitu 
et al, eds, Routledge Handbook of Critical Indigenous Studies (London: Routledge, 2020) at 312. 

7 Maile Arvin, Eve Tuck & Angie Morrill, “Decolonizing Feminism: Challenging Connections between 
Settler Colonialism and Heteropatriarchy” (2013) 25:1 Feminist Formations 8 at 13.

8 Ibid.
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heterosexuality, including its gender and sexual expressions.9 It assumes that all people 
conform to the binary of male and female sexual and gender identification. Further, it 
assumes that each person is sexually and romantically attracted to a partner of the opposite sex. 

!e prohibitions on same-sex marriage enacted by the Cherokee Nation of Oklahoma and 
the Navajo Nation demonstrate how heteropatriarchal and heteronormative ideals have 
infiltrated some Indigenous communities’ understandings of self-governance. For example, 
some Indigenous communities have relied on traditional gender roles to justify excluding 
Indigenous women from decision-making positions, leadership roles, and significant 
ceremonies.10 !ese oppressive systems and ideas also contribute to the disproportionate 
violence, discrimination, and ostracization experienced by many gender-marginalized and 
queer Indigenous individuals.11 Despite the prevalence of violence and discrimination 
against gender-marginalized and queer Indigenous people, these issues are often silenced or 
sidelined in movements advocating for Indigenous self-governance, legal revitalization, and 
nation-building.12 

!is article draws on teachings from Indigenous feminist legal theory (“IFLT”) and queer 
Indigenous studies (“QIS”) to argue that meaningful e"orts by Indigenous communities 
toward nation-building, self-governance, and sovereignty must interrogate internalized 
heteropatriarchal and heteronormative ideologies to avoid perpetuating the settler-colonial 

9 Kelly Howe, “Patriarchy, Cisnormativity, Heteronormativity” in Kelly Howe, Julian Boal & José Soeiro, 
eds, The Routledge Companion to Theatre of the Oppressed (London: Routledge, 2019) 129 at 133–134.

10 Darcy Lindberg, “Miyo Nêhiyâwiwin (Beautiful Creeness): Ceremonial Aesthetics and Nêhiyaw Legal 
Pedagogy” (2018) 16:17 Indigenous LJ 51 at 65 [Lindberg, “Miyo Nêhiyâwiwin”]; Patricia D McGuire, 
Kishshebakabaykwe, “Wiisaakodewikwe Anishinaabekew Diabaajimotaw Nipigon Zaaga’igan: 
Lake Nipigon Ojibway Métis Stories About Women” (2008) 26:3 Can Woman Studies Les Cahiers De 
La Femme 217 at 217–218; Cyndy Baskin, “Contemporary Indigenous Women’s Roles: Traditional 
Teachings or Internalized Colonialism?” (2020) 26:15–16 Violence Against Women 2083 at 2085; 
Finley, supra note 3 at 38–39.

11 Jas Morgan (previously Lindsay Nixon), “#MeToo and the Secrets Indigenous Women Keep”, The 
Walrus (8 March 2023), online: <thewalrus.ca/metoo-and-the-secrets-indigenous-women-keep/> 
[perma.cc/T7YQ-UE9M].

12 Snyder, Napoleon & Borrows, supra note 5 at 601–604; Rauna Kuokkanen, Restructuring Relations: 
Indigenous Self-Determination, Governance, and Gender (New York: Oxford University Press, 2019) at 
211–212 [Kuokkanen, Restructuring Relations].
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agenda.13 !is article is divided into four parts. In Part I, I establish that the colonial theft of 
Indigenous lands and resources relied on the insertion or exacerbation of heteropatriarchal 
and heteronormative systems. Part II draws on historical examples from the eighteenth 
and nineteenth centuries to show how heteropatriarchy and heteronormativity naturalized 
oppressive hierarchies of gender and sexuality to erode Indigenous political, legal, social, and 
economic orders, which enabled further colonial expansion and imposition. Building on 
historical examples in Part II, Part III argues that Indigenous communities’ modern-day e"orts 
at self-governance and nation-building must contend with the possible internalization of 
colonial values or risk becoming extensions of the colonial project. Part IV finally suggests that 
the principles of IFLT and QIS o"er a practical approach to critically examine the dynamics 
of gender, sexual orientation, and power to challenge heteropatriarchal and heteronormative 
influences harming Indigenous queer and gender-marginalized people. By applying the 
principles of IFLT and QIS, Indigenous communities can develop responsive, collaborative, 
and culturally informed self-governance practices to ensure the equitable treatment of gender-
marginalized and queer Indigenous peoples within their community.

I. COLONIAL RELIANCE ON HETEROPATRIARCHY AND 
HETERONORMATIVITY

Early colonizers depended on the systems of heteropatriarchy and heteronormativity 
to facilitate and justify the theft of Indigenous land and resources, as well as the violent 
disruption of Indigenous societies. To support this claim, I first provide a theoretical 
overview of how gender and sexual orientation were weaponized globally for colonial control, 
demonstrating that colonialism, heteropatriarchy, and heteronormativity work together to 
subjugate Indigenous peoples. With this theoretical basis, I turn to examine the discourses 
used to justify the colonization of Indigenous peoples. !ese discourses o"er insight as to 
the heteronormative and heteropatriarchal beliefs that colonizers used to rationalize violence, 
theft, and unlawful settlement. Part I aims to establish that colonization is dependent upon 
and inseparable from the systems of heteropatriarchy and heteronormativity.

13 In his book Red Skin, White Masks: Rejecting the Colonial Politics of Recognition, Dene scholar, Glen 
Sean Coulthard, explains Canada’s agenda as a settler-colonial nation: 

[I]nterrelated discursive and nondiscursive facets of economic, gendered, racial, and state 
power—has been structured into a relatively secure or sedimented set of hierarchical social 
relations that continue to facilitate the dispossession of Indigenous peoples of their lands and 
self-determining authority. In this respect, Canada is no di"erent from most other settler-
colonial powers: in the Canadian context, colonial domination continues to be structurally 
committed to maintain—through force, fraud, and more recently, so-called “negotiations”—
ongoing state access to the land and resources that contradictorily provide the material and 
spiritual sustenance of Indigenous societies on the one hand, and the foundation of colonial 
state-formation, settlement, and capitalist development on the other. 

Glen Sean Coulthard, Red Skin, White Masks: Rejecting the Colonial Politics of Recognition 
(Minneapolis: University of Minnesota Press, 2014) at 6–7 [Coulthard, Red Skin, White Masks].
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A. Theoretical Overview: Weaponizing Gender and Sexual Orientation 
for Colonial Control

Feminist liberation psychology scholar Geraldine Moane draws on contemporary and historical 
analyses of colonialism and patriarchy to assert that colonialism itself is a gendered process.14 
Colonialism employs the logics of heteropatriarchy and heteronormativity to naturalize social 
hierarchy on the basis of gender and sexual orientation.15 Further, colonialism, heteropatriarchy, 
and heteronormativity operate together to reinforce non-consensual, hierarchical systems of 
domination.16 Drawing from histories of colonial domination worldwide, Moane’s research 
shows that Western colonizers maintained domination through six control mechanisms: 
violence, sexual exploitation, economic exploitation, control of culture, exclusion from power, 
and fragmentation of Indigenous societies.17 !rough these control mechanisms, women 
from colonized societies experience disproportionate violence, sexual exploitation, economic 
exploitation, loss of culture, political exclusion, and community alienation.18 

Colonizers initially relied on the control mechanisms of violence, economic exploitation, 
and sexual exploitation to establish colonial imposition.19 However, over generations of 
domination, colonizers further employed control of culture, exclusion from power, and the 
fragmentation of Indigenous societies to gain control of society’s economic, political, and 
cultural systems.20 !e institutionalization of these control mechanisms embedded hierarchies 
of gender and sexual orientation into modern Western society.21 Once institutionalized, 
heteropatriarchal and heteronormative ideas are increasingly internalized by the subordinated 
group to the benefit of the colonizers.22 Leanne Betasamosake Simpson, a Michi Saagiig 
Nishnaabeg musician, writer, and scholar, explains:

[Colonizers] imposed an artificial gender binary as a mechanism for controlling 
Indigenous bodies and identity. (…) !is is what heteropatriarchy needs to operate, 
and the more that heterosexual cisgendered Native men and women buy into the 
hierarchy and choose to reproduce and enforce violence, exclusion, and erasure, the 
better it works to divide and destroy the fabric of relationships that make up our nations. 
Heteropatriarchy isn’t just about exclusion of certain Indigenous bodies, it is about the 
destruction of the intimate relationships that make up our nations, and the fundamental 
systems of ethics based on values of individual sovereignty and self-determination.  
!e more destruction our intimate relationships carry, the more destruction our political 

14 Geraldine Moane, Gender and Colonialism: A Psychological Analysis of Oppression and Liberation 
(London: Palgrave Macmillan, 1999) at 33.

15 Ibid; Rifkin, supra note 3 at 152–53, 174–76.
16 Moane, supra note 14 at 32.
17 Ibid.
18 The research data here only discussed the experiences of men and women. Ibid at 38–39, 53–54.
19 Ibid at 33–35, 53–54.
20 Ibid at 32.
21 Ibid at 32–33, 38–39, 53–54.
22 Ibid at 62–63, 84–86.
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systems carry, and the less we are able to defend and protect our lands, and the easier 
it is to dispossess.23

In this way, violence against gender-marginalized and queer Indigenous people is directly 
connected to the dispossession of Indigenous lands and resources.24 Even though centuries 
have passed since initial colonial contact, the internalization of heteropatriarchal and 
heteronormative ideas within many Indigenous communities continues to threaten Indigenous 
sovereignty and nationhood.25 

B. Heteronormative and Heteropatriarchal European Discourses 
Justifying Colonization 

To gain access to Indigenous lands and resources, early colonizers realized that they needed 
to eliminate the social, legal, political, and economic systems related to land governance.26 
In many Indigenous communities, gender-marginalized people fulfilled significant roles in 
decision making, knowledge transmission, resource management, economic development, 
and governance.27 Recognizing the essential roles that gender-marginalized Indigenous people 
played, colonizers introduced or exacerbated hierarchies of gender and sexual orientation within 
Indigenous communities to degrade the social ranking and worth of gender-marginalized 
and queer people.28 !e devaluation of gender-marginalized and queer Indigenous people 
disrupted and destabilized the social order in many Indigenous communities, enabling 
colonizers to gain increasing control over Indigenous lands and resources.29 !e following 
section examines several discourses and narratives popularized by European colonizers and 
settler colonizers to rationalize the violence and inequities of the colonial project. 

23 Leanne Betasamosake Simpson, As We Have Always Done: Indigenous Freedom through Radical 
Resistance (Minneapolis: University of Minnesota Press, 2017) at 123.

24 Kuokkanen, Restructuring Relations, supra note 12 at 190–191.
25 Kiera L Ladner, “Gendering Decolonisation, Decolonising Gender” (2009) 13:1 Australian Indigenous 

L Rev 62 at 66.
26 Ibid; See also Daniela Suárez Vargas & Rachel Killean, “Women’s Experiences of Environmental Harm 

in Colombia: Learning from Black, Decolonial and Indigenous Communitarian Feminisms” in Emma 
Milne, ed, Gendering Green Criminology (Bristol, Bristol University Press: 2023) 229 at 241.

27 McGuire, Kishshebakabaykwe, supra note 10 at 218; Baskin, supra note 10 at 2085; Food and 
Agriculture Organization of the United Nations, Territorial Management in Indigenous Matrifocal 
Societies (Rome: FAO & International Work Group for Indigenous A"airs, 2020) at VIII-IX; Val 
Napoleon, “Gitxsan Legal Personhood: Gendered” in Austin Sarat, ed, Interrupting the Legal Person, 
vol 87A (Bingley: Emerald Publishing Limited, 2022) at 25; Snyder, Napoleon & Borrows, supra note 
5 at 610–611; Kuokkanen, Restructuring Relations, supra note 12 at 191; L Simpson, supra note 23 at 
123–24, 126.

28 Kuokkanen, Restructuring Relations, supra note 12 at 189–190; McGuire, Kishshebakabaykwe, supra 
note 10 at 217–218; Baskin, supra note 10 at 2085–2086; Emily Jane Snyder, Representations of Women 
in Cree Legal Educational Materials: An Indigenous Feminist Legal Theoretical Analysis (PhD Thesis, 
University of Alberta, 2014) [unpublished] at 56–57, 189 [Snyder, Women in Cree Legal Materials].

29 Angela Sterritt, Unbroken: My Fight for Survival, Hope, and Justice for Indigenous Women and Girls, 
(Vancouver: Greystone Books, 2023) at 16; Anne McGillivray & Brenda Comaskey, Black Eyes All of 
the Time: Intimate Violence, Aboriginal Women, and the Justice System (Toronto: University of Toronto 
Press, 1999) at 4, 30, 33–34. 
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In “!e Pocahontas Perplex: !e Image of Indian Women in American Culture,” Rayna Green 
argues that colonial discourses frequently portray Indigenous women as sexually available for 
white men’s pleasure.30 Indigenous women are thus characterized as yearning for sexual and 
familial relationships with white men, manifesting in traditional European structures of a nuclear 
family—the woman is the homemaker caring for children, and the man is the breadwinner, 
controlling land and resources.31 In this way, the white men’s conquest of Indigenous land 
becomes a natural consequence following their conquest of the Indigenous female body; entering 
into relationships with Indigenous women grants access to and ownership of Indigenous lands.32 
!ese colonial discourses obscure the fact that Indigenous peoples were already living on and 
in relationship with these lands.33 Moreover, they discount the diverse and complex property 
governance practices of Indigenous peoples, where entering romantic relationships may not 
necessarily confer property rights.34 !ese colonial discourses depend on the heteropatriarchal 
and heteronormative beliefs that all Indigenous women are sexually attracted to men and 
have the heteronormative desire to adopt patriarchal conceptualizations of motherhood.35 
By excluding the existence of queer Indigenous women and gender-marginalized peoples, 
colonizers could render the white man’s conquest of Indigenous female bodies as consensual, 
thus concealing the violent nature of colonial land conquest.36 

In addition, the factually inaccurate romanticization of Pocahontas’ story upholds the 
heteropatriarchal beliefs that women are inherently untrustworthy, irrational, and weaker 
than men.37 By choosing her love and lust for a white man over her family’s interests, 
Pocahontas depicts Indigenous women as being unable to control their bodies and sexuality, 
thus necessitating the oversight of white men to ensure they conform to colonial standards 
of femininity and modesty.38 Colonizers imposed heteropatriarchal and heteronormative 
standards of femininity onto Indigenous women, meaning that they were either modest wives 
and mothers, or hypersexual, promiscuous women.39 Both characterizations worked against 
Indigenous women. By characterizing Indigenous women as hypersexual and lascivious, 
colonial actors “justified” the internment of Indigenous girls in mission and residential 

30 Rayna Green, “The Pocahontas Perplex: The Image of Indian Women in American Culture” (1975) 
16:4 Mass L Rev 698 at 703–704.

31 Ibid; see also Finley, supra note 3 at 35–36.
32 Green, supra note 30 at 703–704.
33 Ibid at 704–706; Finley, supra note 3 at 35.
34 Sarah Hunt/T'ali'ila’ogwa, “(Re)Making Native Space: Locating Gendered Geographies of Law, 

Territoriality, and Dispossession in the Colonial Archive” (2025) 115:9 Annals Am Assoc Geographers 
2134 at 2137; Nancy Turner et al, ‘“To Feed all the People’: Lucille Clifton’s Fall Feasts for the Gitga’at 
Community of Hartley Bay, British Columbia” in Marsha Quinlan & Dana Lepofsky, eds, Explorations 
in Ethnobiology: The Legacy of Amadeo Rea 259 at 260, 264–267, 287.

35 Ibid. 
36 Ibid at 36–37.
37 Finley, supra note 3 at 36–37.
38 Ibid. 
39 Kuokkanen, Restructuring Relations, supra note 12 at 179; Astri Dankertsen, “Sámi Feminist 

Movements: Decolonization and Indigenous Feminism” in Sarah Nickel & Amanda Fehr, eds, In Good 
Relation: History, Gender, and Kinship in Indigenous Feminisms (Winnipeg: University of Manitoba 
Press, 2020) at 53–54.
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schools to assimilate them into “model mothers” embodying domesticity, modesty,  
and submissiveness.40 By equating Indigenous womanhood with motherhood, colonial actors 
e"aced other significant roles fulfilled by women in Indigenous societies.41 Positing a biological 
link between women’s bodies and their roles in society also overlooks women who are unable 
to give birth, women who are not interested in being mothers, and those who can give birth 
but do not identify with womanhood or motherhood.42

Ultimately, colonial discourses feminize all Indigenous people to portray them as incapable 
of self-governance, thus requiring intervention and guidance from white colonizers.43  
!e heteropatriarchal and heteronormative systems oppress not only gender-marginalized 
Indigenous people but also Indigenous men.44 Moane articulates that the gendered nature 
of colonization characterizes the colonized people as “feminine” and the colonizing people 
as “masculine.”45 !e supposed inferiority of the colonized people is reinforced by discourses 
about femininity involving irrationality, fragility, and emotionality.46 Consequently, the 
colonized “feminine” people need to be corrected and supervised by the “masculine” colonizers, 
who are contrasted as rational and resilient.47 Hence, Indigenous men are often constructed as 
queer and feminine in colonial narratives to justify the insertion of the cisgender, heterosexual, 
white male patriarch into Indigenous women’s lives.48 Indigenous men are also presented 
as nonheteronormative because they do not “correctly practice heteropatriarchy.”49 From a 
colonial perspective, Indigenous men are “feminine” in that they “allow” matriarchal structures 
to govern social and familial relations, they do not maximally exploit land and resources for 
profit, and they fail to control Indigenous women and children.50 By portraying Indigenous 
men as incapable of conforming to “productive” and “rational” heteropatriarchal standards, 
colonial discourses thus render European colonizers, Christian missionaries, and white settlers 
as their saviours against what would otherwise be “unavoidable extinction.”51 

Many of these colonial narratives concentrate on the erasure of queer and gender marginalized 
peoples and the reductionist essentialization of cisgender Indigenous men and women.  
!is colonial strategy is explained by Simpson: 

Indigenous bodies, particularly the bodies of 2SQ [two-spirit, queer] people, children, 
and women, represented the lived alternative to heteronormative constructions of gender, 

40 Ibid. 
41 Kai Pyle, “Reclaiming Traditional Gender Roles: A Two-Spirit Critique” in Sarah Nickel & Amanda Fehr, 

eds, In Good Relation: History, Gender, and Kinship in Indigenous Feminisms (Winnipeg: University of 
Manitoba Press, 2020) at 114.

42 Ibid; Snyder, Napoleon & Borrows, supra note 5 at 611.
43 Finley, supra note 3 at 35.
44 Ibid at 35–37.
45 Moane, supra note 14 at 33.
46 Ibid. 
47 Ibid; Finley, supra note 3 at 35–36.
48 Finley, supra note 3 at 36. 
49 Ibid at 37. 
50 Ibid.
51 Ibid at 37–38.
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political systems, and rules of descent. !ey are political orders. !ey represent alternative 
Indigenous political systems that refuse to replicate capitalism, heteropatriarchy, and 
whiteness. !ey are the embodied representation in the eyes of the colonizers of land, 
reproduction, Indigenous governance, and political systems. !ey reproduce and amplify 
Indigeneity, and so it is these bodies that must be eradicated—disappeared and erased 
into Canadian society, outright murdered, or damaged to the point where we can no 
longer reproduce Indigeneity.52

In short, these colonial discourses are used to legitimize the elimination (through assimilation, 
violence, or exclusion) of non-heteronormative Indigenous people—people that threaten 
the colonial appropriation of Indigenous lands and resources and the building of a 
heteropatriarchal nation.

II. EXPERIENCES OF THE TS’MSYEN, NÊHIYAW, AND 
CHEROKEE COMMUNITIES DURING THE 18TH AND 19TH 
CENTURIES

Colonizers invoked heteropatriarchal and heteronormative ideas of gender and sexuality to 
justify the theft of Indigenous land, usurpation of political power, disruption of Indigenous 
societies, and violence against Indigenous peoples.53 To fully elucidate the critical importance 
of heteropatriarchy and heteronormativity to the colonial project, I now turn to examine 
the experiences of gender-marginalized and queer people from the Ts’msyen, nêhiyaw, and 
Cherokee communities during the eighteenth and nineteenth centuries. Many of the colonial 
discourses, control mechanisms, and heteropatriarchal and heteronormative ideas discussed 
in Part I are evident in the experiences of the Ts’msyen, nêhiyaw, and Cherokee peoples.

i. The Ts’msyen People

!e arrival of the colonial fur trade in the late eighteenth century and its rise in the nineteenth 
century introduced a gendered hierarchy to the Ts’msyen people that privileged men over 
women, disrupting complex and balanced practices of gender-based stewardship, inheritance, 
leadership, and governance. !e Ts’msyen people have resided in the lands and waters of 
the Pacific Northwest Coast of British Columbia since time immemorial.54 Prior to colonial 
contact, Ts’msyen women held significant roles in decision making, governance, ceremony, 
and economy.55 Spencer Greening, a Ts’msyen anthropologist from the Gitga’at First Nation 
(Gitk‘a’ata), teaches that Ts’msyen women had, and continue to have, many ecological 
management responsibilities, with “highly ranked women at the forefront of governance, 

52 L Simpson, supra note 23 at 41.
53 Finley, supra note 3 at 34.
54 Spencer Greening (La’goot), “Gugwilx’ya’ansk and Goats: Indigenous Perspectives on Governance, 

Stewardship and Relationality in Mountain Goat (Mati) Hunting in Gitga’at Territory” (2025) 7:5 
People and Nature 1011 at 1012.

55 McGillivray & Comaskey, supra note 29 at 30; Jo-Anne Fiske, “Colonization and the Decline of 
Women’s Status: The Tsimshian Case” (1991) 17:3 Feminist Studies 509 at 509–10.
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stewardship, and harvesting.”56 Ownership and stewardship of resources were inherited 
matrilineally in Ts’msyen society.57 Ts’msyen women held inalienable tangible and intangible 
property rights: rights to access and use specific lands; to engage in productive activities on 
those lands, such as harvesting specific foods and trapping; and to inherit crests, songs, names, 
and other cultural property associated with those lands.58 Given Ts’msyen women’s central 
roles in knowledge transmission, land governance, and resource management, it follows 
that women of high rank and economic power held significant decision-making roles and 
managed junior women’s productive labour without oversight from men.59

Women also played and continue to play significant roles in the longstanding Ts’msyen 
political and legal institution of the luulgit, also known as the feast or potlatch.60 During 
the luulgit, community members formalized political, economic, and social decisions 
through public witnessing.61 One of the luulgit’s many functions included recognizing 
the advancement of social status, which could be achieved through ceremonial wealth 
distribution and the redistribution of hereditary names.62 Women, single or married, could 
independently elevate their social rank through the luulgit by sharing surplus food that 
they collected and produced: household utensils, clothing, ceremonial items, items valued 
in trade, harvested resources, and more.63 Mothers also established the social ranks of their 
daughters and younger generations of women and girls through the luulgit, in which they 
publicly upheld the value of younger women, the inheritance of resource-abundant lands, 
and the transmission of cultural property.64

Initially, the Ts’msyen profited from the colonial maritime trade market between the late 
1780s and 1825.65 When the sea otter populations were decimated from trapping, maritime 
trade ended, and the inland fur trade began, marking the moment when economic trade 
began favouring Ts’msyen men.66 !e land-based trade was largely dominated by Ts’msyen 
men, as hunting was a male activity.67 Europeans also largely ignored and undervalued the 

56 Greening (La’goot), supra note 54 at 1014.
57 Ibid at 1012.
58 Hunt/T'ali'ila’ogwa, supra note 34 at 2137; Turner et al, supra note 34 at 260, 264–67, 287.
59 Fiske, supra note 55 at 514–16, 519.
60 Hunt/T'ali'ila’ogwa, supra note 34 at 2137. 
61 Greening (La’goot), supra note 54 at 1012; Christina Debra Gray (‘Aɬaxsgaaxsiɬ Gaax Aganɬaak), 

Sexism and Ts’msyen Law: A Critical Analysis of the Gendered Exclusion in Holding the Name of Chief in 
Ts’msyen Society (LLM Thesis, University of Victoria, 2024) [unpublished] at 17–18.

62 Greening (La’goot), supra note 54 at 1014; Fiske, supra note 55 at 513, 520, 523; Gray (‘Aɬaxsgaaxsiɬ 
Gaax Aganɬaak), supra note 61 at 23, 43–47.

63 Fiske, supra note 55 at 514–515, 516; Turner et al, supra note 34 at 285; Carol Cooper, “Native Women 
of the Northern Paci&c Coast: An Historical Perspective, 1830–1900” (1992-1993) 27:4 J Can Studies 
44 at 45, 50.

64 Hunt/T'ali'ila’ogwa, supra note 34 at 2137.
65 Fiske, supra note 55 at 522; Andrew Martindale, “Entanglement and Tinkering: Structural History in 
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66 Fiske, supra note 55 at 521; Martindale, supra note 65 at 70, 77; Cooper, supra note 63 at 52–53.
67 Cooper, supra note 63 at 53.
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utilitarian and food products Ts’msyen women o"ered.68 !e gendered disparity in trading 
was compounded in 1834 when European fur traders established Fort Simpson as a trading 
post.69 !e only women permitted to enter Fort Simpson were those of high social status and 
those married to high-ranking fur traders, which significantly restricted trade opportunities 
for most Ts’msyen women.70 Moreover, European traders often refused to recognize Ts’msyen 
women as trading partners or political negotiators, instead using them as mediators and 
interpreters while trading with Ts’msyen men.71 Furthermore, the social roles of women 
in resource governance and food production diminished in the 1830s as the Ts’msyen 
increasingly obtained food through trade.72 As trading with Europeans became increasingly 
male-dominated, Ts’msyen women struggled to acquire wealth and goods, thereby impeding 
their ability to participate in the luulgit and elevate their social status.73  

In some cases, women entered into sex work to obtain trade goods, liquor, and money.74 
Since Ts’msyen women had to travel out of their community for sex work, their kinship and 
community obligations were often disrupted, shifting the dynamics of women’s labour from 
collective to individualized.75 Given Ts’msyen adult women’s sexual and reproductive agency, 
those who engaged in voluntary sex work likely retained their status within their lineage 
and faced minimal to no social stigma.76 However, in 1857, the first arrival of Christian 
missionaries introduced “Victorian concepts of female subordination,” resulting in both 
Christian missionaries and Ts’msyen men shaming Ts’msyen women for engaging in sex work, 
practicing economic independence, and upholding matrilineal property inheritance.77 Some 
of the Ts’msyen people who converted to Christianity were coerced into adopting structures of 
patrilineal property inheritance, nuclear family households, and private property ownership.78 
!e fragmentation of Ts’msyen society worsened in 1884 under the Indian Act’s “potlatch 
ban,” which prohibited the practice of specific Indigenous cultural and legal practices.79

Ts’msyen men, therefore, gained disproportionate political, economic, and social prominence, 
with some men also internalizing the notion that women were morally, economically, and 
socially inferior.80 !e erosion of the Ts’msyen’s traditional subsistence economy, matrilineal 
inheritance practices, and complex governance system directly related to the destabilization 
of Ts’msyen women’s social, legal, political, and economic roles.81

68 Martindale, supra note 65 at 69.
69 Fiske, supra note 55 at 522; Martindale, supra note 65 at 70.
70 Ibid; Gray (‘Aɬaxsgaaxsiɬ Gaax Aganɬaak), supra note 61 at 6.
71 Fiske, supra note 55 at 522; Cooper, supra note 63 at 53.
72 Martindale, supra note 65 at 73, 77; Fiske, supra note 55 at 515, 517–19, 522.
73 Fiske, supra note 55 at 523–24.
74 Ibid; Cooper, supra note 63 at 59–60.
75 Cooper, supra note 63 at 59; Fiske, supra note 55 at 523–24.
76 Cooper, supra note 63 at 59–60.
77 Fiske, supra note 55 at 525–26; Gray (‘Aɬaxsgaaxsiɬ Gaax Aganɬaak), supra note 61 at 7–10.
78 Fiske, supra note 55 at 525–26.
79 Gray (‘Aɬaxsgaaxsiɬ Gaax Aganɬaak), supra note 61 at 10; An Act to further amend “The Indian Act, 
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ii. The nêhiyaw Nation

!e nêhiyawak, also known as the Cree people, are comprised of di"erent regional groups that 
occupy significant territory in Canada spanning from Alberta to Québec.82 For the nêhiyaw 
nation, women held significant authority as law keepers, knowledge keepers, and caretakers 
of the land and water.83 Sylvia McAdam (Saysewahum), a legal scholar and member of the 
nêhiyaw Nation, explains that the nêhiyawak (Cree people) consider women to be the law 
keepers with decision-making jurisdiction over land and water.84 McAdam states:

!ere existed a group of women called okihcitâwiskwêwak whose role was to provide the 
legal “system” of the nêhiyaw people. !ese women invoked the laws and provided remedies 
on a case-by-case basis, depending on the situation or circumstances before them.85

!e okihcitâwiskwêwak, meaning clan mothers or warrior women, played significant and 
vital roles for their nation by serving as advisers to the okimâw (chief ), authoritative decision 
makers on land and water governance, Knowledge Keepers, ceremonial leaders, and legal 
adjudicators.86 Sharon Venne (notokwew muskwa manitokan), a legal scholar and nêhiyaw 
woman originally from Muskeg Lake Cree First Nation, further reinforces that nêhiyaw 
women were responsible for “protect[ing] their jurisdiction and possessory rights.”87 

However, the written accounts of the negotiations and signing of Treaty 4 in 1874 and Treaty 
6 in 1876 suggest that nêhiyaw women were neither present nor included in critical decision 
making regarding land and resource governance.88 Treaty 4 spans from the southeast corner 
of Alberta and extends through most of southern Saskatchewan to west-central Manitoba.89 
Treaty 6 covers most of the southern halves of Alberta and Saskatchewan.90 askitako piasew 
iskwew (Evelyn Poitras), a nêhiyaw iskwew (Cree woman) from Peepeekisis Cree Nation, 
reflects on the absence of nêhiyaw women in these two treaties:

Nehiyaw iskwewak, Cree women, are significant for the sovereignty they embody. 
As nehiyaw iskwew, they naturally present a threat to white patriarchy. In the literal 

82 Neal McLeod, “Cree” in University of Saskatchewan, Indigenous Saskatchewan Encyclopedia, 
online: <teaching.usask.ca/indigenoussk/import/cree.php> [perma.cc/UDP8-DJQR]; Legal Aid 
Saskatchewan, “The Nêhiyaw (Cree)”, online: <https://gladue.usask.ca/cree> [perma.cc/6VS2-LNKJ].

83 Sylvia McAdam, Nationhood Interrupted: Revitalizing Nehiyaw Legal Systems (Saskatoon: Purich 
Publishing, 2015) at 54.

84 Ibid at 28, 75.
85 Ibid at 24.
86 Ibid at 54–56.
87 Sharon Venne, “Understanding Treaty 6: An Indigenous Perspective” in Michael Asch, ed, Aboriginal 

and Treaty Rights in Canada: Essays on Law, Equality and Respect for Di!erence (Vancouver: UBC Press, 
1997) at 191–192.
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daughter stories for inherent role of nehiyaw-iskwewak in Governance and Numbered Indian Treaty 
Enforcement. Treaty Four and Treaty Six. (DPhil Dissertation, Trent University, 2023) at 2, 202, 205.

89 Blair Stonechild, “Treaty 4” in University of Saskatchewan, Indigenous Saskatchewan Encyclopedia, 
online: <teaching.usask.ca/indigenoussk/import/treaty_4.php> [perma.cc/AP69-JS3S].
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interpretations of treaty, they have been erased and dismissed this way for any role in 
these negotiations. !e white patriarchal lens could not see them as key holders of 
resources in a nehiyaw economy.91

McAdam echoes this sentiment, stating that the European treaty commissioners’ 
heteropatriarchal beliefs led them to mistakenly assume that only nêhiyaw men held political 
and legal authority, thus excluding women from the negotiation of Treaty 6.92 askitako piasew 
iskwew proceeds to explain that the absence of nêhiyaw women at the time of Treaty 4 and 
Treaty 6 negotiations is interpreted by some keteyayak (Elders) as an indication that the 
treaties were negotiated without “the true owners, the nêhiyaw iskwewak (the women).”93 
Similarly, Venne asserts that the nêhiyaw okimâw who signed Treaty 6 lacked the authority 
to agree to sell or surrender the lands, as jurisdiction and possessory rights over the lands 
rested with nêhiyaw women.94 

!e exclusion of nêhiyaw women and their interests from land-related decision making 
persists in contemporary land claims agreements through ostensibly gender-neutral policies 
and processes.95 For example, in negotiations between Indigenous communities and 
resource extraction companies, the resource extraction companies’ mandatory land use and 
occupancy surveys primarily focus on traditionally male activities, such as hunting, fishing, 
and trapping.96 Land claims policies concerning large-scale land and resource development 
also disproportionately benefit men, as these developments tend to create jobs primarily 
filled by men.97 !ough land and resource development projects are very common in land 
claims negotiations, the negotiators generally fail to consider the socioeconomic and cultural 
implications specifically a"ecting women and gender-marginalized peoples.98 !e community 
members involved in negotiating land claim agreements are often men, reflecting the male-
dominated government structure introduced by the Indian Act.99

Furthermore, the political, ceremonial, and cultural roles of nêhiyaw women were suppressed 
by the advent of the Indian Act, which denied many women and children their nêhiyaw 
citizenship and criminalized nêhiyaw ceremonies.100 !e rules determining registration under 
the Indian Act favoured the registration of Indigenous men, leading to the alienation of 
Indigenous women from their own communities.101 !e criminalization of nêhiyaw ceremonies 
also led to many okihcitâwiskwêwak ceremonies being forgotten and lost, including certain 

91 askitako piasew iskwew (Poitras), supra note 88 at 202.
92 Indigenous Communication Arts Online, “McAdam 300-treaties” (6 February 2012) at 00h:00m:40s, 
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94 Venne, supra note 87 at 191–192.
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96 Ibid.
97 Ibid at 75.
98 Ibid.
99 Ibid.
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water ceremonies.102 Furthermore, the heteropatriarchal colonial origins of the Indian Act are 
reflected in the chief and council system used in most nêhiyaw communities, which continue 
to be male-dominated.103

iii. The Cherokee People

!e homeland of the Cherokee peoples spans across large parts of Kentucky, West Virginia, 
Virginia, North Carolina, South Carolina, Georgia, Alabama, and Tennessee.104 Prior to 
colonial contact in the sixteenth and seventeenth centuries, Cherokee women held significant 
roles in their communities as political leaders, advisers,  decision makers, land and resource 
protectors, and knowledge keepers.105 !e cultural underpinnings of matrilineal family descent 
and matrilocal living arrangements cemented the integral role that Cherokee women played in 
maintaining social, cultural, political, and legal authority.106 Although the Cherokee practiced 
communal agriculture, women were primarily responsible for ensuring a bountiful 
harvest and held ownership of agricultural produce and matrilineal rights to farmland.107  
Additionally, while land was held communally by all community members, Cherokee women 
had authority over the protection and maintenance of land.108 

By the early to mid-eighteenth century, the Cherokee people began to face increasing 
encroachment on their territories by white settlers.109 !e arrival of European settlers 
introduced new economic markets alongside warfare, disease, and land encroachment, 
which severely compromised the Cherokee’s relationship with the land.110 Economic 
opportunities and warfare, particularly the trade of deerskin and the formation of military 
alliances, diminished Cherokee women’s social and economic independence because hunting, 
trading, and fighting were primarily male activities.111 As relationships with the English 
grew increasingly important to tribal welfare, Cherokee women’s political and economic 
participation decreased.112 !e declining role of Cherokee women in government and the 
influence of colonial presence is evidently reflected by the 1808 establishment of the Chiefs  
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and Warriors in National Council: a centralized government structure modelled after the 
United States’ government with no evidence of Cherokee women’s participation.113 

!e turn of the nineteenth century was marked by the depletion of wild game, settler 
encroachment on hunting grounds, and the destruction of arable land due to warfare.114  
!e Cherokee people were increasingly unable to sustain themselves through their traditional 
practices of hunting and communal agriculture.115 To survive, the Cherokee shifted to a 
sedentary agrarian lifestyle, which disrupted their traditional village organizational structure, 
their communal living formations, and ceremonial cycles.116 !e United States government 
financially supported the Cherokee people’s agrarian e"orts through their 1819 “civilization” 
program, which aimed to assimilate Indigenous peoples and sever their communal land 
ownership practices.117 !is program o"ered financial rewards to Cherokee men who farmed 
and headed a private household composed solely of their wife and children, thereby displacing 
communal agriculture, communal property governance, and women’s agricultural roles.118  
Clint Carroll, an Associate Professor of Native American and Indigenous Studies at the 
University of Colorado and a member of the Cherokee Nation, explains that the United States 
government’s attack on communal land ownership was not solely driven by capitalist expansion:

!e fundamental principle of land as inalienable, to which the nation possessed common 
title, undergirded Cherokee state-building and represented an outward projection of 
traditional values. […] Upholding common title to land, in turn, symbolically and 
literally upheld Cherokee women’s status and rights.119

In this way, the implementation of a patriarchal agrarian farming lifestyle centered on 
private property and nuclear family structures undercut Cherokee women’s roles as political, 
economic, and environmental leaders, as well as disrupted systems of matrilineal inheritance.120 

!e United States government and missionaries also collaborated in these civilizing programs 
to “reform” Cherokee women’s sexuality.121 Christian missionaries condemned Cherokee 
women’s sexual autonomy and criticized them for performing “men’s” roles within society.122 
!e government thus subsidized mission schools between the 1810s and 1830s, which taught 
Christian concepts of modesty, bodily shame, gendered roles, relationship orientations, and 
family structures to Cherokee women and young children.123 !ey measured and shamed 
Cherokee women against the virtues of “piety, purity, submissiveness, and domesticity,”  
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and emphasized that women’s sexualities should be controlled by their fathers before marriage, 
and by their husbands after.124 Under the guise of civilization and Christian saviourism, 
the government and missionaries aimed to inundate Cherokee women and children with 
heteropatriarchal and heteronormative ideals, while undermining their sources of authority 
and destabilizing gender and class relations.125

Evidently, the impact of colonization greatly deteriorated the roles and positions of Cherokee 
women in their communities. In 1828, the Constitution of the Cherokee Nation was released, 
which mirrored the structure and content of the United States Constitution, including the 
explicit denial of women’s rights to vote and hold office.126 By 1835, many Cherokee members, 
especially those who attended missionary schools, believed that men were better suited to 
deal with political issues than women.127 With the erosion of Cherokee communal land 
governance and social structures, the United States government passed the Treaty of Echota 
in 1836 without meaningful consent or involvement from the Cherokee, and thus forcibly 
removed many Cherokee people from their ancestral lands, starting in 1838.128 !e relocation 
to the United States government’s newly designated “Indian Territory” in Oklahoma was 
marked by brutality, cruelty, and violence, to the extent that it is frequently referred to as the  
“Trail of Tears.”129 Cherokee women faced disproportionate violence and hardships along 
the Trail of Tears, with many of them experiencing sexual violence and abuse at the hands of 
American soldiers, while also shouldering childcare and domestic responsibilities.130

In summary, the histories of the Ts’msyen, nêhiyaw, and Cherokee Peoples demonstrate that 
colonization relies on the systems of heteropatriarchy and heteronormativity to naturalize 
oppressive gender and sexual hierarchies and disrupt Indigenous political, legal, social, and 
economic orders. However, it is important to recognize that Ts’msyen, nêhiyaw, and Cherokee 
women strategized politically, economically, and socially to maintain their autonomy and 
social standing, despite the changes brought forth by colonization.131 Historian Carol 
Ann Cooper remarked that during this period of significant change, Ts’msyen women 
“demonstrated a remarkable degree of strength and adaptability” by taking on new roles 
as traders, mediators, interpreters, cannery workers, freight packers, and more.132 Even in 
the face of heteropatriarchal and heteronormative forces, Ts’msyen women, such as Sudaa$,  
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still rose to positions of leadership.133 Many of the nêhiyaw okihcitâwiskwêwak responded to 
the impacts of colonization, cultural attacks, and genocide by hiding their ceremonies deep 
within their territories or by conducting them at night.134 Cherokee women responded to 
their Nation’s internalization of American standards by refusing to give up their traditional 
roles in society.135 Against the desires of the American public and the Cherokee Nation’s 
leaders, Cherokee women continued to farm their lands, intervened in the enrollment of their 
daughters in missionary schools, and petitioned against the theft of their lands.136 !ese e"orts 
show that despite the indisputably negative impact of colonialism, gender-marginalized and 
queer Indigenous people fought to maintain their social, economic, and political significance 
within their communities. !ese e"orts continue today.

III. WEAPONIZING SOVEREIGNTY AND TRADITION AGAINST 
GENDER-MARGINALIZED INDIGENOUS PEOPLE     

Building on the theoretical basis and historical examples outlined in Parts I and II respectively, 
Part III asserts that Indigenous communities must resist the internalization of heteropatriarchal 
and heteronormative ideas in contemporary e"orts toward self-governance and nation-
building. Unfortunately, due to the internalization of oppressive ideas in Indigenous 
communities, many nations’ e"orts at self-government and nation-building fortify the 
structures of domination and oppression that they seek to displace.137 !e internalization 
of hierarchies of gender and sexuality often compromises the safety and belonging of queer 
and gender-marginalized Indigenous people in their communities.138 !e result is that many 
queer and gender-marginalized Indigenous people experience violence from the colonial state 
alongside alienation and violence within their own communities.139 Part III first examines the 
rhetoric preserving heteronormative and heteropatriarchal ideas in Indigenous nation-building 
and self-governance. !is part then explores how these internalized beliefs reproduce the 
conditions for the dispossession of Indigenous land and resources, the erosion of Indigenous 
governance structures, and gendered and queerphobic violence.

133 Sudaa', also known as Victoria Young, was a Ts’msyen woman who became chief of the Ts’msyen 
house of Giluts’aaw in the late nineteenth century and held the highest-ranking name, Nies'gu-mik. 
See Gray (‘Aɬaxsgaaxsiɬ Gaax Aganɬaak), supra note 61 at 43–45; Cooper, supra note 63 at 53.
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A. Legitimizing Harm in the Names of “Tradition” and “Culture” 

“Tradition” and “culture” are often invoked to justify and legitimize decisions that uphold 
colonial state interests while harming gender-marginalized and queer Indigenous peoples.140 
Indigenous feminism and queer Indigenous critiques have long warned that arguments 
invoking “tradition” and “culture” must be critically examined for the internalization of 
colonial values, the influence of colonial state actors, and their relevance to modern-day 
society.141 In Indigenous communities, essentialist considerations of traditional gender 
roles have been used to reinforce heteropatriarchal ideals to limit and exclude gender-
marginalized Indigenous peoples.142 Traditional gender roles informed by heteropatriarchal 
or heteronormative ideas heavily influence Indigenous queer and gender-marginalized people’s 
societal roles, as well as their rights to participate in ceremonies, participate in governance, 
and belong within their community.143 

As explained in Part I, biologically female Indigenous people are frequently depicted either 
as promiscuous women or nurturing mothers, thus limiting expectations of their societal 
roles. Darcy Lindberg, a mixed-rooted nêhiyaw (Plains Cree) legal scholar from Wetaskiwin, 
explains that traditional gendered divisions of labour have been used to impede the public 
leadership e"orts of nêhiyaw women: 

!e concept of the “traditional” role of women as life-givers or the backbone of the 
community is sometimes interpreted as meaning they should not assume leadership 
positions on the front lines of their nations or communities.144 

!e essentialization of Indigenous women’s societal roles is also reflected in the Navajo 
Nation during the 1990s, where Diné women were discouraged from participating in  
Navajo politics, but encouraged to participate in the Miss Navajo Beauty Pageant.145  
!e Miss Navajo Beauty Pageant emphasized heteropatriarchal and heteronormative standards 
of modesty and domestic grace expected of Diné women.146 Given the significant roles 
that Diné women played in controlling land use and property rights, and in transmitting 

140 Jennifer Nez Denetdale, “Chairmen, Presidents, and Princesses: The Navajo Nation, Gender, and the 
Politics of Tradition” (2006) 21:1 Wicazo Sa Review 9 at 17 [Denetdale, “Chairmen, Presidents, and 
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knowledge and culture, this exclusion undermined the Navajo Nation’s ongoing e"orts toward 
land reclamation and cultural resurgence.147 Moreover, gendered “traditional” protocols 
concerning menstruation and dress code have been used to exclude gender-marginalized 
peoples from participating in ceremonies and cultural activities.148 In many cases, the gendered 
exclusion continues even though the “traditional” rationale is no longer relevant, given 
changes in social, cultural, or practical context and is, upon closer examination, oppressive.149  
Some queer Indigenous people have also been barred from participating in ceremonies or denied 
access to their culture due to the influence of heteropatriarchal and heteronormative beliefs.150 

“Tradition” has been used to exclude queer and gender-marginalized Indigenous people 
from their communities. !e weaponization of “tradition” was seen in the Navajo and 
Cherokee Nations’ responses to public criticism of their prohibition of same-sex marriage 
in 2005.151 !e nations argued that their actions reflected their cultural traditions and were 
within their legislative rights as sovereign nations.152 !ey asserted that their actions were to 
prevent “homosexual activists” from infringing on their sovereignty and destabilizing their 
nationhood.153 Despite evidence that both nations historically accepted a diversity of genders 
and sexual orientations, Cherokee and Diné (Navajo people) queer and gender-marginalized 
people and their allies were dismissed as being “inauthentically traditional,” “threats to tribal 
sovereignty,” and acting in pursuit of their own “gay political agenda.”154 

In the Canadian context, essentialist arguments rooted in heteropatriarchal interpretations 
of “tradition” and “culture” were widely circulated to alienate Indigenous women following 
the 1985 Bill C-31 amendments to the Indian Act.155 Prior to this amendment, Indigenous 
women with Indian status would lose their status, status rights, treaty rights, and rights to 
live in their reserve community if they married someone without status (Indigenous men 
could keep their status regardless of who they married).156 Amongst other changes, Bill C-31 
amended the Indian Act to ensure Indigenous women would no longer lose their status 
through marriage, and granted Indigenous women who lost their Indian status through 
marriage and their children the opportunity to apply to have it reinstated.157 Bill C-31 also 
granted Indian Act bands the right to draft their own membership codes, which determined 
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access to community resources and property.158 Unfortunately, a number of bands drafted 
membership codes that aimed to prevent Indigenous women and children from being 
reinstated to their original communities, arguing that traditional practices permitted the 
exclusion of women who married outside of the community.159 !ese examples show that 
invoking “tradition” and “culture” without careful consideration of context and motive often 
“denies the complexity of gendered legal realities and refuses room for examining how today’s 
sexism influences interpretations of past and present Indigenous legal practices.”160

B. Replicating Heteropatriarchy and Heteronormativity in Indigenous 
Self-Governance and Sovereignty E$orts 

As in most settler-colonial contexts, there was no single event marking the transition from 
authoritarian colonial rule to Canada’s current democratic system.161 As established in Part 
I, the oppressive systems upholding colonialism have become deeply entrenched in Canada’s 
legal, economic, political, and cultural systems. Within this context, Indigenous nations are 
susceptible to reproducing colonial, heteropatriarchal violence in their self-governance e"orts, 
especially if their understandings of sovereignty are modelled after the surrounding settler 
state.162 Returning to the Cherokee Nation’s and Navajo Nation’s prohibition of same-sex 
marriage, Mark Rifkin, Professor of Global Gender and Sexuality Studies and Indigenous 
Studies at the University at Bu"alo, comments:

!e choice by some native governments to interpret queer couplings as an encroachment 
on their integrity as peoples raises the question of the degree to which sovereignty itself 
is becoming, or has become, intimately entwined with ideologies of straightness.163

Jennifer Nez Denetdale, Diné from the Navajo Nation and Professor and Chair of American 
Studies at the University of New Mexico, similarly asserts that colonial influences have 
warped some nations’ understandings of Indigenous sovereignty. Denetdale argues that Diné 
and American nationalism have merged, blurring the lines between American and Navajo 
values, beliefs, and practices.164 In the 2005 Diné Marriage Act, the Navajo Nation conflated 
American values with traditional values, thus enforcing heteronormative and heteropatriarchal 
standards that alienated their queer and gender-marginalized community members.165

Evidently, proclamations of Indigenous sovereignty and self-governance e"orts have the 
potential to harm gender-marginalized and queer Indigenous people.166 In some cases, e"orts 
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supporting Indigenous sovereignty act in direct opposition to addressing issues of gendered 
violence.167 !ough many Indigenous communities denounce the staggering rates of violence 
against gender-marginalized and queer Indigenous people, the pressing issue of gender-
based violence is often overshadowed by the movement for self-governance and Indigenous 
sovereignty.168 Furthermore, there are reports that Indigenous men in political leadership 
are often not held accountable for harming gender-marginalized community members. 169 
!is is because the advancement of self-governance for the greater community is thought to 
outweigh the localized harm they inflicted.170 Cree-Métis-Saulteaux scholar and writer Jas 
Morgan illustrates the complex and exhausting dynamics that queer and gender-marginalized 
Indigenous people navigate when violence against them is normalized:

[S]ometimes to love Indigenous men means being hurt and traumatized behind closed 
doors and then being held responsible for maintaining devout silence around their toxic 
behaviours. … [T]he assertion that Indigenous men are in need of special supports 
misses that Indigenous women and gender-variant and sexually diverse people have been 
doing the emotional labour around Indigenous men’s trauma our whole lives—while 
also grappling with our own hidden pains and receiving little support in doing so.171

Morgan’s account illustrates how the internalization of heteropatriarchal and heteronormative 
beliefs silences the violence experienced by queer and gender-marginalized Indigenous peoples. 

Under the system of heteropatriarchy, incidents of gendered violence perpetrated by 
Indigenous men are frequently depicted as the result of men feeling powerless against 
the greater system of colonial violence.172 Under the system of heteropatriarchy, men 
are positioned as the greater victims of colonization despite significantly higher rates of 
violence against queer and gender-marginalized Indigenous peoples.173 By constructing 
male violence as a reflection of their victimhood under colonialism, Indigenous men who 
have caused harm shed responsibility without addressing the harm they have caused.174 !is 
affirms the internalized hierarchy that queer and gender-marginalized Indigenous people 
are secondary members of their communities.175 Rationalizing decisions that harm queer 
and gender-marginalized Indigenous people on the basis of “tradition” and “sovereignty” 
upholds the heteronormative and heteropatriarchal beliefs normalizing violence against 
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gender-marginalized and queer Indigenous people.176 Part III demonstrates that colonial, 
heteropatriarchal, and heteronormative ideas continue to demean the inherent worth of 
queer and gender marginalized Indigenous peoples today for the benefit of the settler-colonial 
state. Moreover, it reveals that the degradation of queer and gender-marginalized Indigenous 
people may be perpetuated by their own communities’ e"orts towards self-governance and 
nation-building.

IV. DEFINING INDIGENOUS SOVEREIGNTY AMIDST THE 
SETTLER-COLONIAL STATE     

Given the ongoing and pervasive influence of heteropatriarchal and heteronormative ideas, 
many Indigenous scholars have reflected on how to best uphold and revitalize Indigenous 
ways of knowing, governing, and living, while ensuring the safety and well-being of queer and 
gender marginalized Indigenous peoples.177 In response, Part IV suggests that the methodology 
and teachings of IFLT and QIS o"er a practical approach to critically examine the dynamics 
of gender, sexual orientation, and power to challenge heteropatriarchal and heteronormative 
influences harming Indigenous communities. 

In Red Skin, White Masks: Rejecting the Colonial Politics of Recognition, Glen Sean Coulthard, 
a Weledeh Dene scholar, argues that Indigenous communities must stop seeking recognition 
of their sovereignty and right to self-government from the settler-colonial state.178 Coulthard 
states that relying on state actors to legitimize and empower Indigenous peoples’ inherent 
rights and sovereignty reinforces the colonial systems that oppress them.179 Moreover, he posits 
that because the settler-colonial state is fundamentally patriarchal in character, relying solely 
on the state to achieve gender justice risks reproducing the subjective and material conditions 
of gendered oppression.180 Consequently, the first step in Indigenous mobilization is the 
“refusal of state recognition as an organizing platform and mechanism for dismantling the 
systems of colonial domination.”181 To move forward in Indigenous mobilization, Coulthard 
advocates for a “resurgent politics of recognition premised on self-actualization, direct action, 
and the resurgence of cultural practices that are attentive to the subjective and structural 
composition of settler-colonial power.”182 In summary, Coulthard proposes that in moving 
forward towards Indigenous self-governance, Indigenous communities must resist seeking 
state recognition and stop organizing in response to state action.
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!ough Coulthard does not explicitly name IFLT or QIS, the resurgent politics of recognition 
he proposes aligns with the priorities and methodologies of both. Emily Snyder explains that 
IFLT serves as an:

important analytic tool that is intersectional, attentive to power, anti-colonial, anti-
essentialist, multi-juridical, and embraces a spirit of critique that challenges static notions 
of tradition, identity, gender, sex, and sexuality.183

IFLT and QIS practices consider how sovereignty could be di"erently defined in response to 
the unique political and social context of di"erent Indigenous communities. IFLT is rooted 
in Indigenous feminism, which emphasizes that the respect, inclusion, and agency of all 
Indigenous citizens—regardless of gender or sexual orientation—is central to Indigenous 
sovereignty, law, and governance.184 Its methodology emphasizes public deliberation, 
discussion, debate, and revision to ensure that decisions are grounded, responsive,  
and applicable to the community’s unique legal order and circumstances.185 IFLT provides 
a practical framework for investigating how power dynamics may create and reproduce 
constraints based on gender, sexual orientation, race, ability, and class; it also considers how 
autonomy, agency, and resistance can be recognized and protected.186 

QIS o"ers radical social critique by deconstructing and challenging normative knowledge, 
identities, behaviours, and spaces to unsettle power relations and assumptions.187  
Leanne Betasamosake Simpson explains that queer Indigenous people have distinct experiences 
with intense heteropatriarchy as the foundation for widespread dispossession and can therefore 
o"er a unique critical analysis of settler colonialism.188 Furthermore, the activism and organizing of 
queer Indigenous scholars highlight the diversity of Indigenous people’s experiences and challenge 
the state’s and general public’s reductionist views on gender, sexual orientation, and possible 
Indigenous futures.189 Billy-Ray Belcourt, a scholar and artist from the Driftpile Cree Nation, 
explains that queer and trans Indigenous scholars experience intensified alienation and colonial 
violence, thus pushing them to generate Indigenous imaginaries never previously considered:

[Q]ueer theory happens in the discursive and temporal openings created when questions 
are left unheard, in the archives of missing and murdered queer and trans Indigenous  
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peoples that aren’t yet compiled, and in the symposia where we meet with others like us 
forced to intellectualize in places that can’t sustain us.190

!e existence of QIS further challenges the essentialization and romanticization of Indigenous 
studies as being solely focused on negotiating legitimacy under settler-colonial rule.191  
In the context of sovereignty and governance, IFLT and QIS interrogate how colonialism, 
heteropatriarchy, and heteronormativity may inform the decisions being made and how the 
decisions may di"erently a"ect queer and gender-marginalized Indigenous peoples.

!e critical and interrogative natures of IFLT and QIS are useful for guiding Indigenous 
communities to define sovereignty and self-governance on their own terms. In “Everyday 
Decolonization: Living a Decolonizing Queer Politics,” Kwakwaka’wakw scholar Sarah Hunt/
T$ali$ila’ogwa from the Kwagiulth community and non-Indigenous scholar Cindy Holmes ask: 

[W]hat does decolonization look and feel like, what does it entail, in our daily actions 
as queer women? What is decolonization beyond something to aspire to as allies to 
Indigenous struggles for self-determination or as Indigenous queers who want to align 
various aspects of our Two-Spirit identities?192

!ese questions and the subsequent answers presented in their article serve as an important 
example of IFLT and QIS in practice: addressing a specific question through a public, 
deliberative process, with reasoning grounded in the current context and the lived experiences 
of those involved. Moreover, this question exemplifies Coulthard’s advocated approach of 
direct action and self-actualization, with a critical consideration of the broader oppressive 
structures at play.193 With regards to gendered violence, Coulthard advocates for society, 
including Indigenous society and especially Indigenous men, to collectively stop engaging in 
conduct that denigrates, degrades, and devalues the lives and worth of Indigenous women in 
a manner that normalizes violence.194 !is conduct must be carried into daily relationships, 
workplaces, band offices, governance institutions, and practices of cultural resurgence.195  
In accordance, Hunt and Holmes consider how decolonization can be practiced in their 
daily lives while confronting the broader heteropatriarchal, heteronormative, and colonial 
structures at play in their lives as Indigenous and non-Indigenous queer women. 

Indigenous feminist legal scholar Patricia Monture-Angus teaches that Indigenous 
sovereignty refers to the power to determine one’s identity, the power to be responsible for 
that identity, and the right for all community members to access well-being and safety.196  
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However, this definition of Indigenous sovereignty may be too general to support an 
Indigenous community in governing over a specific issue. !e strength of IFLT and QIS as 
analytical frameworks is that they can support Indigenous communities in making decisions 
based on their unique circumstances, structures, histories, and needs. For example, using 
IFLT and QIS to develop a reserve housing policy for a matrilineal and matrilocal Indigenous 
community may raise the following questions:197 Do the policies on the division of marital 
property or property inheritance account for homosexual couples? Do the eviction policies 
consider the disproportionate risks that lack of secure housing poses for women, people 
with disabilities, members of the 2SLGBTQIA+ community, single parents with children, 
and people escaping abuse? Do the housing policies align with the community’s matrilineal 
kinship network and inheritance policies? How do nearby natural resource extraction projects 
a"ect the safety of gender-marginalized Indigenous people living on reserve? Which identities 
are underrepresented in land and water governance, and do housing policies support their 
participation in decision making? In asking these questions, IFLT and QIS may guide an 
Indigenous community to govern in a manner that considers the housing needs of their queer 
and gender-marginalized community members.

Gender-marginalized and queer Indigenous people are already leading the way in rebuilding 
communities that adapt to the needs of their nonheteronormative members. Stó:lõ/Ts’msyan 
scholar Saylesh Wesley draws from family and other Stó:lõ scholars when coining a term for 
Two-Spirit people as valued community members, thus reshaping the Stó:lõ community’s 
gender roles.198 !e 2016 Great Lakes Gathering held a ceremonial breakout group for 
Two-Spirit individuals, in which discussions on the potential of genderless water o"ered 
teachings that recognized the unique experiences of Two-Spirit individuals while also 
connecting them to their human and non-human kin.199

CONCLUSION
In conclusion, the theories and methodologies of IFLT and QIS o"er valuable frameworks 
for Indigenous communities’ e"orts in nation-building and self-governance. !ey can 
be used to challenge internalized heteropatriarchal and heteronormative ideologies that 
threaten gender-marginalized and queer Indigenous individuals. !is can help ensure that 
future Indigenous communities may begin to repair the harms of colonialism to support 
the humanity, dignity, and safety of gender-marginalized and queer Indigenous peoples.  
!e work of the Indigenous scholars and activists discussed in this paper demonstrates 
that there is a path forward for reclaiming, upholding, and building traditions that are not 
informed by colonialism, heteropatriarchy, and heteronormativity.
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