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PREFACE

by Lyndsey Delamont and Meaghan McWhinnie

This year, the Appeal Editorial Board focused on increasing the diversity, quality, and
quantity of our student submissions. We made significant progress towards this goal,
having received a record number of submissions for Volume 17, including submissions
from almost every law school in Canada as well as an appreciable quantity from
international common-law schools. Over the years, Appeal’s mandate has been to operate
as a student-run journal that publishes solely student work; Appeal is proud to be a
forum for presenting strong student writing. This year, we received numerous requests to
reproduce our published articles, which is a testament to the ever-increasing quality of
student legal scholarship published in the journal.

As part of our effort to further increase the quality of the journal, the Board introduced
the 2012 McCarthy Tétrault Law Journal Prize for Exceptional Writing. This $1000
award is bestowed upon the student who in the opinion of the Appeal Board, in
conjunction with our faculty supervisors, has produced the article that best exemplifies
the presentation of a legal topic in an insightful and persuasive manner.

We are pleased to announce that this year’s recipient is Rebecca Ross, author of Blasphemy
and the Modern, “Secular” State. Rebecca’s piece asks whether a law against blasphemy
can be consistent with freedoms of expression and religion. In doing so, Rebecca
thoughtfully illustrates the problems associated with the balancing of competing rights,
particularly in a multicultural society like Canada.

It has been an honour to oversee the creation of Volume 17 of Appeal. This volume
would not have been possible without the ongoing support of our generous sponsors, our
faculty supervisors Neil Campbell and Michael M’Gonigle, student volunteers, external
reviewers, and the University of Victoria, Faculty of Law. We sincerely appreciate every
contribution we received, and we hope you enjoy the finished product.



2 = APPEAL VOLUME 17



APPEAL VOLUME 17 = 3

Winner of the 2012 McCarthy Tétrault Law Journal Prize
for Exceptional Writing

ARTICLE

BLASPHEMY AND THE MODERN,
“SECULAR" STATE

By Rebecca Ross*

CITED: (2012) 17 Appeal 3-19

When twenty thousand people gathered on Dam Square on the day of
[Theo] Van Gogh’s murder to demonstrate their anger, Aboutaleb was one
of only a handful of Muslims. This was a disappointment to him. “Even
though they might have found Van Gogh an asshole,” he says, “they should
have been there to defend the rule of law.”

INTRODUCTION

Many western countries, including Canada, have a history of legally prohibiting
blasphemy. Although rarely enforced in Canada, section 296 of the Criminal Code® is
the product of a particular legal perspective that presumes blasphemy exists, that it can
be set apart from criticism of religion “in good faith and in decent language”, and that
the state has a role to play in its censorship.

In particular, the Canadian blasphemy law rests on certain premises about
multiculturalism and freedom of religion that may have been consistent and just in early
twentieth century Canadian society; however, they are gradually becoming unstable
in the modern era. Can a western, multicultural, ostensibly secular country such as
Canada have a blasphemy law on the books without admitting legal inconsistency and
political hypocrisy? Answering this question depends upon determining whether the
following premises hold true: that a law against blasphemy is consistent with freedoms of
expression and religion; that these laws are justified in a multiculeural society; and that
laws against blasphemy are necessary to prevent public disorder. This paper will examine
these justifications in the context of the current socio-political climate, and will argue
that they do not justify the current blasphemy laws in Canada.

*  Rebecca Ross graduated from the Faculty of Law at the University of Victoria in 2011, and went
on to article at a criminal law firm in Vancouver. This paper was originally written for the course
“Law and Religion” taught by Professor Benjamin Berger, and would not have been possible
without his support and editorial advice. It was also inspired by her thoughtful and gracious
classmates who continue to challenge and encourage her.

1. lan Buruma, Murder in Amsterdam: Liberal Europe, Islam, and the Limits of Tolerance (New York:
Penguin Books, 2006) at 249.

2. RSC, 1985, c C-46.
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Contemporary international law is also wrestling with blasphemy prohibitions; this
context, as well as high-profile incidents of supposed-blasphemy, illustrates that the
existence of blasphemy laws is more problematic in a globalized world. This wider
context includes confrontations between academic theory and practical reality, as well as
between religion and expression. The best example of these collisions is the contemporary
Western world’s response to Islamic concerns regarding blasphemy, and I will use the
Canadian blasphemy prohibition as a starting point to examine this larger issue. While
the arguments that follow could theoretically apply to any religion, I will focus on Islam.
As T will explain, this focus is due to contemporary Islam’s pronounced conflict with
both the international legal community, and with creative figures in the recent past.

I.  CURRENT LAW

A. Canada and the United Kingdom
Section 296 of the Canadian Criminal Code prohibits blasphemous libel. The statute

reads:

296.(1) Every one who publishes a blasphemous libel is guilty of an
indictable offence and liable to imprisonment for a term not exceeding
two years.

(2) It is a question of fact whether or not any matter that is published is a
blasphemous libel.

(3) No person shall be convicted of an offence under this section for
expressing in good faith and in decent language, or attempting to establish
by argument used in good faith and conveyed in decent language, an
opinion on a religious subject.?

Jeremy Patrick traces the current incarnation of the blasphemy law to a 1676 English case
in which the court stated that blasphemous utterances were not merely offensive to God;
they were offensive to the state:

For to say, religion is a cheat, is to dissolve all those obligations whereby
the civil societies are preserved, and that Christianity is parcel of the laws
of England; and therefore to reproach the Christian religion is to speak in
subversion of the law.!

Despite this rationale, the crime of blasphemy evolved to include only those criticisms
of religion that were obscene or offensive,’ excluding attacks on religion made “in good
faith and in decent language”, as blasphemous libel has been defined in Canada since its
prohibition by statute in 1892.°

In England, unlike in Canada, the concept of blasphemy as a crime against the state
meant that only Anglican Christianity was protected by the blasphemy prohibition.” In

3. Criminal Code, RSC 2010, c C-34, s 296.

4. Jeremy Patrick, “Not Dead, Just Sleeping: Canada’s Prohibition on Blasphemous Libel as a Case
Study in Obsolete Legislation” (2008) 41 UBC L Rev 193 at 198.

5. Ibid,at 199.
6. Ibid, at 201.

7. Peter Cumper, “The United Kingdom and the U.N. Declaration on the Elimination of Intolerance
and Discrimination Based on Religion or Belief” (2007) 21 Emory Int’l L Rev 13 at 14.
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1981 and again in 1985, working papers published by the UK Law Commission argued
that blasphemy laws should be repealed in England, because they found them to violate
freedom of speech.® The law was attacked further in the aftermath of the publication
of Salman Rushdie’s 7he Satanic Verses, a novel that some Muslim communities found
blasphemous. This incident led to a fazwa, an Islamic religious pronouncement, calling
for the author’s death, which resulted in a number of violent incidents, including the
death of a translator and two attempted murders.” British citizens attempted a private
prosecution of Rushdie, at which time the court made clear that blasphemy laws were
only concerned with the Church of England; since the religion allegedly blasphemed
against was Islam, there could be no prosecution under that law.® In 2008, after
considering expanding the law to include other religions so as to avoid discrimination,'
the crime of blasphemy was abolished in England altogether, making Canada one of the
only remaining Western common law countries with such a law still on the books. 2

Since the law’s codification, there have been five prosecutions for blasphemy in Canada
but none since 1936." The law, as it now stands, has been criticized for being too vague
because it allows juries to determine what is blasphemous as well as what is “in good faith
and decent language”. Also, the mens rea of the offence is unclear,' and the law itself
may violate Canada’s stated goals of multiculturalism and tolerance.” Given that the five
prosecutions for blasphemy in Canada involved attacks on the Roman Catholic religion,
which is predominant in Quebec, it may be useful to compare the Canadian context to
that of Ireland. Ireland too has a religious preface to its constitution (the reference to the
Holy Trinity marks the Catholic departure), and it too is facing increasing pressure to
secularize.'® As a result, its blasphemy law becomes more and more outdated, an artifact
of a state more entwined with the religious faith of its citizens, although its outright
repeal would undoubtedly spark heated debate about the culture of the country.”

B. Europe

Denmark, like Canada, has an official prohibition against blasphemy that has not been
used since the 1930s. Unlike Canada, however, this law became a topical issue in the
wake of the Jyllands-Posten Muhammad cartoon controversy, during which cartoons
were published by Jyllands-Posten and other Danish newspapers that portrayed the
prophet Muhammad in ways offensive to many Muslims. Despite public calls for the
courts to prosecute the cartoonists, charges were never pressed. In her article about the
incident, Stephanie Lagouette points out that the last blasphemy prosecution in Denmark
saw Nazis convicted of spreading hateful untruths about Jewish men."”® She goes on to
argue that this historical protection of a minority population at the expense of freedom
of expression” has been overlooked in modern times, resulting in a lack of political

8.  Patrick, supra note 4 at 204.

9.  Christopher Hitchens, Hitch-22 (London: McClelland & Stewart, 2010) at 268.

10. Patrick, supra note 4 at 204-05.

11. Cumper, supra note 7 at 33.

12. Patrick, supra note 4 at 207, 232.

13. Ibid at 201.

14. Ibid at 217.

15. Ibid at 232.

16. Kathryn A. O'Brien: “Ireland’s Secular Revolution: The Waning influence of the Catholic Church
and the Future of Ireland’s Blasphemy Law” (2002) 18 Conn J Int’L L 395 at 430.

17.  Ibid at 430.

18. Stephanie Lagouette, “The Cartoon Controversy in Context: Analyzing the Decision not to
Prosecute Under Danish Law” (2007) 33 Brook J Int’l L 379 at 379.

19. Ibid at 380.
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will to prosecute the Danish cartoonists.?’ This raises the question of whether Islam
is claiming special treatment to which they, or any cultural group, are not entitled, or
whether they are simply attacking the privileged position of most other religions which
are typically protected from insult by the conventions of society, if not by legal means.”
For instance, Cindy Holder frames the issue as such: “what is actually being defended
in this case is not civil liberty but civil privilege. In particular, what is at issue is the
privilege to exclude and define Muslims.”? Of course, this does not address the concern
that the criminal law is not the proper method to resolve this dispute; however, it does
illustrate the complexity of the problem. Blasphemy is not only concerned with religious
sensibilities, it is also concerned with the rights of whole segments of the population to
be free from discrimination.

Scholars such as Lagouette who believe that blasphemy laws should have been used to
protect the European Muslim community frequently refer to the Nazi era, comparing
the blasphemy of novels, cartoons and films that are critical of Islam to anti-Semitic
propaganda. This is common in many European countries, such as the Netherlands,
where memories of past failures to protect one religious community create conflicting
feelings towards blasphemy laws. These laws can feel like an imposition on the majority
culture, restricting their speech about others’ religious faith; however, this imposition
may be necessary to protect minorities, especially in light of past atrocities. Ian Buruma
discusses this problem in his novel about the murder of Theo van Gogh, a Dutch
filmmaker killed for his work on Ayaan Hirsi Ali’s critical portrayal of Islam:

Hirsi Ali spoke out against oppression, not for it. The exclusion of
Muslims, or any other group, is not part of her program. And yet to reach
for examples from the Holocaust, or the Jewish diaspora, has become a
natural reflex when the question of ethnic or religious minorities comes
up. It is a moral yardstick, yet at the same time an evasion. To be reminded
of past crimes, of negligence or complicity, is never a bad thing. But it
can confuse the issues at hand, or worse, bring all discussion to a halt by
tarring opponents with the brush of mass murder.

A similar problem with the conflation of blasphemy with racist propaganda is that
scholars have argued that the laws were historically developed in order to protect the
state (and the majority) religion. For instance, Peter Cumper states that blasphemy laws
historically promoted anti-Semitism and the persecution of Catholics.** As mentioned, in
countries such as Ireland and England, a political push to do away with blasphemy laws
was met with resistance by the particular Christian denomination associated with the

20. [Ibid at 381.

21. Richard Webster would agree with the latter: “For what students of religious and social history
have almost always failed to observe is that the seeming obsolescence of blasphemy laws
does not indicate simply that we have grown out of them. Both in cultural and in psychological
terms, it might be a great deal more accurate to suggest that we have grown into them, and
that, behind the change in legal attitudes towards blasphemy, there lies a profound process
of cultural and psychological internalization.” Richard Webster, “A Brief History of Blasphemy”
online: <http://www.richardwebster.net/abriefhistoryofblasphemy.html>.

22. Cindy Holder, “Debating the Danish Cartoons: Civil Rights or Civil Power” (2006) 55 UNB LJ 179 at
179.

23. Buruma, supra note 1 at 240. Christopher Hitchens makes the point somewhat more stridently:
“Yes, we all recall the Jewish suicide bombers of that period, as we recall the Jewish yells for
holy war, the Jewish demands for the veiling of women and the stoning of homosexuals, and
the Jewish burning of newspapers that published cartoons they did not like.” Christopher
Hitchens, “Free Exercise of Religion? No, Thanks” online, Slate Magazine: <http:/www.slate.com/
id/2266154/>.

24. Cumper, supra note 7 at 14.
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state,” not from small religious minorities, even though these groups have sought to have
the laws expanded to include them. If nothing else, this disagreement surrounding the
nature of blasphemy laws and their contradictory goals of preserving the state’s religion
and protecting minorities illustrates the difficulty of analysing such a legal area.

Ultimately, the Danish courts held that the depictions of Muhammad were not sufficiently
offensive to warrant prosecution, stating that though the intent of the cartoons was
clearly to mock, it did not approach contempt or debasement.”” Lagouette has argued
that this indicates that, to the court, “freedom of expression of the majority outranked
the freedom of religion of the minority.”*® Of course, this framing of the issue rests upon
the premise that freedom of religion includes being free from unfavourable views being
aired regarding your religion, which is problematic, if only because some criticism of
religion is done in the name of other religions.?”” Also, the dichotomy Lagouette draws
between majority and minority works in the case of the Danish cartoonists, but falls
apart when applied to other instances of blasphemy where the blasphemer is him or
herself a member (at least originally) of the minority religion.

C. Internationally

Blasphemy resolutions have been passed through the United Nations every year for the past
decade.?® Scholars have argued that these resolutions are largely concerned with Muslim
countries, as Western countries rarely vote for their passage.®! Despite this, it is difficult
for countries such as Canada — and, until recently, Britain — to criticize these resolutions
without an air of hypocrisy, as their own history of blasphemy prohibition contradicts
any argument they may make about blasphemy laws suppressing freedom of speech.
Rebecca Dobras argues that these international resolutions offer cover to countries with
extremely punitive sanctions for blasphemy, typically designed to protect one religion:
Islam.** An example she cites is Pakistan where “any kind of direct or indirect action
that either defiles Islam’s Holy Prophet Muhammad or upsets the religious feelings of
Muslims may be punished with life imprisonment or even death.” One of the problems
with such a law, aside from the infringement of freedom of expression and the extreme
punishment, is that many other religions are held to be defaming Muhammad or Islam,
simply by promoting certain claims of their own orthodoxy, such as the divinity of Jesus,
or the rejection of Muhammad as the last prophet.*® Much of this is justified in the
same way as was the British law of blasphemy; Islam and the state are intertwined in
many Muslim countries like Pakistan. Therefore, an attack on Islam is deemed to be an
attack on the state and thus necessitates punishment.”® Also, legal scholars in Pakistan
claim that Islamic law takes precedence over international human rights law*® and so

25. O'Brien, supra note 16 at 430.

26. Lagouette, supra note 18 at 384.

27  Ibid at 390.

28 Ibid at 402.

29. Webster states: “As the Bible itself bears witness, one of the distinctive characteristics of Judaeo-
Christian monotheism has always been the contempt in which it holds other people’s religious
faith.” Webster, “A Brief History”, supra note 21.

30. Rebecca J Dobras, “Is the United Nations Endorsing Human Rights Violations?: An Analysis of
the United Nations’ Combating Defamation of Religions Resolutions and Pakistan’s Blasphemy
Laws” (2009) 37 Ga J Int'L & Comp L 339 at 342.

31. Ibid.

32. Ibid.

33. /bid at 343.
34. Ibid at 343-44.
35. Ibid at 346.
36. Ibid at 360.
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guarantees of freedom of speech or conscience in earlier UN declarations are irrelevant
when in conflict with the protection of Islam. This is also how capital punishment is
justified, as it is mandated by Sharia law, the Islamic legal code.” Quite tellingly, the
defamation resolutions which began to be passed through the United Nations in 1999
originally named Islam as the only religious beneficiary of the prohibition. Although
this wording was eventually changed, critics argue that the laws are still meant to silence
legitimate criticism of Islam.?®

Yet another concern with the blasphemy prohibition is that it seeks, through human
rights discourse, to protect the religion, not the individual.* Some scholars have claimed
that the distinction drawn between individual religion and group rights makes sense
only within a Western standpoint, with its Christian concept of a separation of church
and state. While this may ignore religion’s communal nature,? the protection of a belief
system, as opposed to individuals, suggests that religious systems are above reproach
which threatens to characterize any dissension as discrimination. This protection also
violates a typical characteristic of human rights law, which is that while ethnicity and
race are protected from harm, opinions and beliefs are not.* Here we encounter one of
the foundational concerns with religious freedom: is religion a choice, or is it a cultural
identity? While some scholars argue that certain faiths like Islam view religion as an
identity because of their different philosophical worldview,* cultural critics argue that
Islam is simply a more coercive form of opinion, due to the serious — and often fatal —
consequences of apostasy and the forbiddance of religious critique.** While the standard
Post-Colonial academic response to such criticism is to argue that the Western world
is “othering” a different culture and perpetuating stereotypes of Muslim barbarism,*
and while it is true that theoretically, any religion could require the same responses to
blasphemy, we are still left with the uncomfortable fact that in contemporary society
there are different consequences for criticizing Islam as opposed to other religions. This
is evidenced by the three incidents already cited: the fatwa against Salman Rushdie for
publishing a novel, the death of Theo van Gogh for making a film, and the riots and
death threats that accompanied the publication of the Jyllands-Posten cartoons.

Canada’s law against blasphemy must be considered within this context; to do otherwise
would be to ignore contemporary socio-political reality as well as law’s impact on the
real world outside of Academia. With this in mind, I now turn to Canadian law to
determine whether the blasphemy prohibition is consistent with the stated goals of our
own jurisprudence and whether it is defensible in the modern world.

37. Ibid at 360.

38. Ibid at 352.

39. Ibid at 367.

40. James Q Whitman, “Separating Church and State: The Atlantic Divide” (2008) 34:3 Historical
Reflections 86.

41. Dobras, supra note 30 at 367.

42. Winnifred Sullivan, The Impossibility of Religious Freedom (Princeton, NJ: Princeton University
Press, 2005) at 8.

43. See Salman Rushdie, “Yes, This is About Islam” The Gazette. Nov 10, 2001. p. B5, and Sam Harris,
“Bombing our lllusions” online: The Huffington Post, <http://www.huffingtonpost.com/sam-
harris/bombing-our-illusions_b_8615.html>.

44. See Natasha Bakht, “Were Muslim Barbarians really knocking on the gates of Ontario?: The
religious arbitration controversy — another perspective” (2006) 40th Anniv Ed Ottawa L Rev 67.
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Il. FREEDOM OF EXPRESSION

Criticism of religion, even if calculated to cause offence, is expression. In the context
of hate speech, courts have typically shown deference to those being discriminated
against over the freedom of those making derogatory statements, usually in an analysis
under section 1 of the Canadian Charter of Rights and Freedoms. The Supreme Court
of Canada in both Ross v. New Brunswick School District No. 15 (“Ross”)*® and R v.
Keegstra (“Keegstra”) took great pains to state that freedom of religion and freedom of
expression are not absolute. The fact that this must be made explicit is indicative of the
level of hysteria surrounding these particular freedoms. The Supreme Court in Keegstra
posed several rhetorical questions asking whether wilfully promoting hatred against a
minority group is in accordance with certain key principles of Canadian law — such as
the supremacy of God, the dignity and worth of the human person, respect for moral
and spiritual values, and the rule of law. The Court found that freedom of expression
emerged from these foundational values, and an attack upon them can be suppressed not
in spite of, but in order to preserve freedom of expression. The Court stated:

While the questions are posed separately, the principles referred to in
each, are not contradictory of one another. The acknowledgment of the
Supremacy of God, the dignity and worth of the human person, and
respect for moral and spiritual values and the rule of law, having regard to
the context in which they are found, are principles which must be regarded
as, being harmoniously interwoven for the single purpose of giving a
particular and efficacious meaning to the words “rights” and “freedoms”
as used in the Bill of Rights and the Charter.*

The Court went on to use section 15(1) to show that one acceptable limit on freedom of
expression is the well-being of particular ethnic or religious groups.” Interestingly, this
case found that criminalizing the wilful promotion of hatred is necessary to safeguard
freedom of expression, because the other safeguards, such as libel, were not applicable
in that case. This included the crime of blasphemous libel, which the Court held only
protected an individual, and not “groups distinguished by race or religion”® This
illustrates the Court’s concern with harm as a rationale for limiting expression, yet also
shows that the Court considers the Canadian blasphemy provision to provide protection
for individuals and not religious groups.”

However, this Canadian justification must be examined within the wider, international
context of our increasingly globalized world. Within this context, one of the most
emblematic clashes of speech and religion was the publication of Salman Rushdie’s 7he
Satanic Verses. The incident is particularly interesting because theorists continue to frame
the events surrounding the publication differently. For instance, Christopher Hitchens, a
friend of Rushdie’s and an advocate of freedom of speech, remembers the aftermath as a
time in which few academics were brave enough to support Rushdie, while the dominant
view of both the general public and the academic left was that Rushdie had overstepped

45. Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982 being Schedule B to
the Canada Act 1982 (UK), 1982, ¢ 11.

46. Rossv New Brunswick School District No. 15, 133 DLR (4th) 1, [1996] SCJ No 40 (QL) (Ross cited to
QL).

47. RvKeegstra, 19 CCC (3d) 254, [1984] AJ No 643 (QL) (Keegstra cited to QL).

48. Ibid at para 54.

49. [Ibid at paras 56-59.

50. Ibid at para 74.

51. Ibid at para 81.
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his bounds.’> Hitchens also remembers how, prior to publication, Rushdie asked his
colleague, Edward Said, whether his book may cause offence, thereby obviously not
intending to provoke the Muslim community.

On the other hand, one of Hitchens’ contemporaries, Richard Webster, frames the
incident as a planned provocation,’® appropriated by a cult of free speech libertarians
who would not allow Rushdie to fully retract his novel, castigating him for his half-
hearted apology of an essay, entitled “Why I have Embraced Islam”. Seemingly without
irony, Webster characterizes the academic left as an orthodoxy that cannot be challenged,
referring to “the huge pressure there is both on Salman Rushdie and on his publishers
to conform to orthodox doctrines of ‘freedom of speech’™. The enemies of freedom of
speech in Webster’s view are “the most extreme proponents of the libertarian position ...
the uncritical defenders of a narrow orthodoxy whose all but universal currency has been
taken as a guarantee of its ultimate value” and who have “tended to impose on those who
dare to question the sacred doctrine of freedom the sanctions of orthodoxy as they are

described by Mill.”»

Further, he states that “critics of the liberal position have thus frequently been met with
the kind of stigmatisation, intolerance and abuse which Mill implicitly identifies as the
chief instruments of the modern Inquisition.”® These are remarkably bold statements
to make in light of the fact that, following the publication of Rushdie’s novel, it was a
religious figure who called for the literal murder of others, and the people who ultimately
murdered a translator and attempted to murder others were those on the opposing side
of the libertarians with respect to Rushdie’s novel. Similarly, Webster ignores the more
obvious reason why Rushdie would be so equivocal in his repudiation of the novel: he
wrote it under threat of death. In fact, he himself said as much, according to Hitchens,
who tells an anecdote in his memoirs in which Rushdie crosses out the offending essay
in his own anthology.””

However, if Webster has such problems with the “narrow orthodoxy” of libertarianism,
and if he has such qualms about Rushdie not being able to fully apologize for his novel,
it is unclear how he can argue against freedom of expression, particularly in the face of
an orthodoxy calling for the death of an author. That those who originally supported
Rushdie would have preferred he not apologize would have been ironic and indicative of
hypocrisy had they actually attempted to prevent him from doing so in any way other
than by voicing their opinions; however, they did not. Even if Rushdie’s supporters had
attempted to censor his apology, it would be ludicrous to draw from this the implication
that a criminal sanction for the publication of the novel is necessary or productive.

52. Hitchens, supra note 9 at 269: “In Britain, writers and figures of a more specifically Tory
type... openly vented their distaste for the uppity wog in their midst and also accused him or
deliberately provoking a fight with a great religion. (Meanwhile, in an unattractive example of
what | nicknamed ‘reverse ecumenicism,’ the archbishop of Canterbury, the Vatican, and the
Sephardic Chief Rabbi of Israel all issued statements to the effect that the main problem was not
the offer of pay for the murder of a writer, but the offense of blasphemy.)... More worrying to me
were those on the Left who took almost exactly the same tone.”

53. Ibid at 267.

54. Webster, “A Brief History”, supra note 21: “In the particular case of The Satanic Verses, we should
have no doubt at all that Salman Rushdie’s intention was to use blasphemy as a way of attacking
unjustifiable forms of political and religious rigidity.”

55. Richard Webster, “Reconsidering the Rushdie affair: Freedom, censorship, and American foreign
policy” online: <http://www.richardwebster.net/therushdieaffairreconsidered.html>.

56. Ibid.

57. Hitchens, supra note 9 at 280: “It really read as if it had been written at gunpoint, which of
course it had been. ... [Rushdie] seized the volume of essays in which this literary abortion
was preserved like a nasty freak in a bottle ... he then carefully crossed out every page of the
‘offensive’ piece, signing each one to confirm his own authorial deletion.”
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This wider context illustrates the problematic nature of attempts to balance freedom of
speech and freedom of religion. Paul Kahn argues that issues of freedom and diversity are
so difficult to define and protect because of the binary of the universal and the particular
— our fears of supporting practices which violate Human Rights (the universal) must
confront our fears of privileging our own cultural biases over those of other communities
(the particular).’®® However, the Rushdie affair, as well as other incidents involving
blasphemy, seems to be better explained with a binary of the academic and the practical.
For instance, Webster takes a nuanced, theoretical and wide-sweepingly historical view
of the incident, stating:

What we need is a little less pressure on the trigger of cultural patriotism,
and a little more historical perspective. For only then is it likely that we can
take a more balanced and considered view of one of the most disturbing
cultural clashes there has ever been and of a dilemma which is going to
face Western writers and intellectuals for many years to come, whether
they like it or not.”’

For Hitchens, it is this very intellectualizing that is the problem, a point he makes over
and over again in his memoirs,* feeling that academia is blind to the real problems of
cultural conflict, citing both Said and Noam Chomsky as the architects of an ideology
that sees America and the Western world as always, definitively in the wrong.®* Of course,
blind cultural patriotism is not helpful — on either side of the issue — but neither is the
flight from problems of the present into abstract theoretical arguments revolving around
the historical nature of religion itself.

Elucidating a further complication in the law’s treatment of freedom of expression,
Stanley Fish argues that truly respecting all differences of opinion is impossible, as this
would require respecting opinions that wish to abolish others; at some point, the most
tolerant multiculturalist must draw a line in the sand. For most libertarians, hate speech
is the point at which this line is drawn; however, there remain theoretical problems with
such an approach:

The vocabulary will not stand up to even the most obvious lines of
interrogation. How respectful can one be of “fundamental” differences?
If the difference is fundamental — that is, touches basic beliefs and
commitments — how can you respect it without disrespecting your own
beliefs and commitments? And on the other side, do you really show
respect for a view by tolerating it, as you might tolerate the buzzing of a
fly? Or do you show respect when you take it seriously enough to oppose
it, root and branch? ... Fiercer disagreements, disagreements marked by
the refusal of either party to listen to reason, are placed beyond the pale
where, presumably, they occupy the status of monstrosities, both above
and below our notice ... As a result, the category of the fundamental has

58. Paul Kahn, Putting Liberalism in its Place (Princeton, NJ: Princeton University Press, 2005).

59. Webster, “A Brief History”, supra note 21.

60. Hitchens quotes the following entry from a blog written by an American soldier who died in
Iraq, a conversation between the soldier and a Kurdish civilian regarding whether insurgents
should be considered freedom fighters or terrorists: “...shaking his head as | attempted to
articulate what can only be described as pathetic apologetics, he cut me off and said ‘the
difference between insurgents and American soldiers is that they get paid to take life - to
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been reconfigured — indeed, stood on its head — so as to exclude conflicts
between deeply antithetical positions; that is, to exclude conflicts that are,
in fact, fundamental.®?

The same arguments which apply to hate speech apply to blasphemy: is it more productive
to engage with the opinions of those with whom you disagree, in order to achieve a
dialogue, or is it more important to stop the opinion from being sounded entirely? This
same balancing of expression and avoidance of harm has already been done in the context
of hate speech, which, although criticized as an infringement of expression,* is typically
considered necessary to protect minorities. Even Fish, who believes that multiculturalism
is impossible, and who advocates for freedom of speech, finds that hate speech codes are
occasionally useful, as a necessary evil to preserve order in society.** However, blasphemy
laws are obviously something different than hate speech, otherwise their existence would
be redundant. Blasphemy, though undefined in the code, must be something other than
the wilful promotion of hatred against a group. This requires us to ask: is yet another law
necessary for the offence of blasphemy? To answer this question, we must consider the
difference between hate speech and blasphemy; namely, religion.

lll. FREEDOM OF RELIGION

In a country that guarantees freedom of religion, blasphemy laws are problematic: they
may be necessary to protect one religion, yet the law itself may infringe another. Michael
Bohlander characterizes blasphemy laws as protecting not the deity — as the deity can
protect itself — and certainly not a prophet, as “it should be fairly obvious...that a single
human being cannot by right demand the respect of all others, let alone their worship.”
Of course, this is not fairly obvious to Muslim communities who consider it a religious
— if not state — crime to blaspheme against God and Muhammad. Herein Bohlander
allows his own cultural biases to show, illustrating the problematic nature of freedom of
religion which has led some scholars to believe that it should not even be granted, as it is

so difficult to define and defend.®

Religious beliefs are protected for a variety of reasons (not the least of which is the fear of
violence®), but one stated reason is the importance of the religious beliefs to the believer.
As Bohlanger states:

[c]eligious beliefs are by their very nature amongst the most basic
foundations of our lives and attacks upon them may lead to personal
instability resulting in unhappiness if such actacks are of a severe nature,
as they eat into the very roots of our conception of life. Causing a person
to doubt his or her faith is an extreme act, cutting the ground from under
their feet to speak metaphorically ... True believers ... therefore feel the
force of the attack on their faith in a far more substantial way than if it had

62. Stanley Fish, “Boutique Multiculturalism, or Why Liberals are Incapable of Thinking about Hate
Speech” (1997) 23.2 Critical Inquiry 378 at 388.

63. Ibid at 393.
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65. Michael Bohlander, “Public Peace, Rational Discourse and the Law of Blasphemy” (1992) 21
Anglo-Am L Rev 163 at 164.
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67. Jeremy Webber, “Understanding the Religion in Freedom of Religion” in Peter Cane, Carolyn
Evans and Zoée Robinson, eds, Law and Religion in Theoretical and Historical Context (Cambridge:
Cambridge University Press, 2008) 26 at 40: “It was precisely the readiness of people to stick
fast to their religious beliefs and defend them to the death that resulted in their religious
commitments being recognised as significant.”
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only been an attack on their everyday life opinions...it is the threat to the
basis of their lives.®

This implies that religious belief cannot be defended within the marketplace of ideas,
that even if a belief is patently absurd or repulsive, it must still be protected due to the
egregious harm that will come from criticizing it. Such an understanding of religious
belief becomes apparent when we consider the history of blasphemy, especially with its
mens rea of strict liability and its original purpose of protecting an established state
religion.”” Rushdie characterizes this as “[r]eligions play[ing] bare-knuckle rough all the
time while demanding kid-glove treatment in return.””°

Canadian courts have defined freedom of religion broadly, allowing a test for what qualifies
as religion to be subjective belief in order to avoid adjudicating religious disputes.” This
means that the right is often limited at the section 1 stage of the Charter analysis. At
that point, the courts take a more narrow approach, particularly when the issue is one
that Canadian culture holds particularly dear.”> Examples of areas where the court feels
obliged to limit religious freedom are children who refuse blood transfusions,” marriage
commissioners who refuse to marry same-sex couples™ or Catholic schools who seek to
restrict dance attendance to heterosexual couples.”” In all of these cases, the courts have
found that despite the religious freedoms at issue, the equality or right to life concerns
outweighed that freedom. These are important principles in society, as stated in R v Big M
Drug Mart Ltd (“Big M”),”® quoted by Justice La Forest in RB v Children’s Aid Society,” a
case in which parents sought to refuse a blood transfusion for their young child:

The values that underlie our political and philosophic traditions demand
that every individual be free to hold and to manifest whatever beliefs and
opinions his or her conscience dictates, provided inter alia only that such
manifestations do not injure his or her neighbours or their parallel rights
to hold and manifest beliefs and opinions of their own.”

Therefore, despite the courts stating that they penalize actions and not beliefs,” in
essence, a section 1 proportionality analysis does weigh the merits of religious doctrine.
In sanctioning certain actions, the court inevitably makes a statement about the state’s
view of the beliefs that justify those actions to the religious individual. When these
beliefs can be shown to harm others at a level the court deems inappropriate, the freedom
can be limited. Or, as the court in Ross states, “[f]reedom of religion is subject to such
limitations as are necessary to protect public safety, order, health or morals and the
fundamental rights and freedoms of others.”

68. Bohlander, supra note 65 at 166. He goes on to state that even this hurt cannot justify blasphemy
laws, as a pluralistic society demands dialogue. He instead rests his support of blasphemy laws
on the public unrest that blasphemy may cause.
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‘The Hutteritian Brethren case,®" however, is different. It does involve a limitation of
religious freedom using a section 1 analysis, but the harm it seeks to avoid is identity
theft, a much lower-stakes issue than the refusal of a blood transfusion, and a much less
topical and contentious issue in Canadian culture than same-sex marriage. This case
suggests that the communal, isolated nature of the religion was what truly disturbed
the court, and the floodgates loomed all too large — considering issues relating to the
Bountiful case, Sharia law in Canada, and legal pluralism in general — were the court to
acquiesce to the demands of this particular community. And while some scholars argue
that this fear of particular religions is indicative of cultural bias,® the court has reason to
fear particular doctrines which advocate the substitution of state law with religious law.

For instance, how else can a state deal with this: the murderer of Theo van Gogh was
prompted to murder because of his subjectively held view that this was his religious duty.
As Buruma states:

[h]e explained to the court that he was obligated to ‘cut off the heads of all
those who insult Allah and his prophet’ by the same divine law that didn’t
allow him ‘to live in this country, or in any country where free speech is
allowed.®

This raises a question about the law of blasphemy, which is essentially a law in which
the state at least partially condones the above worldview. This requires governmental
involvement in religious faith, a situation from which our country has been backpedaling
since the 1980s when Big M was decided. Hypothetically, if such a murder occurred
in Canada, the defendant could point to the blasphemy prohibition that still exists as
evidence of the state-sanctioned gravity of the insult that he or she suffered.

Beyond these academic discussions, it would be dishonest to ignore the fact that certain
religions mandate death penalties for blasphemy, and certain countries take these
religious prohibitions as their secular laws. Considerations of Canada’s own laws should
not exist outside of this practical context, and the inherent hypocrisy of a country with
blasphemy laws speaking out, for instance, about capital punishment for blasphemy in
Pakistan, is problematic. Of course, by “certain religions” I am referring to Islam, which
means that this issue is not merely about freedom of religion and speech, but it is also
about multiculturalism.

IV. MULTICULTURALISM

Charter jurisprudence in Canada considers not simply formal equality or the purposes
of legislation, but also the substantial equality involved in adverse effects.’ Therefore,
realizing that blasphemy laws are contributing to a climate that denies the freedom of
the dissenters of one particular religion is a valid concern when considering the validity
of such laws, regardless of their apparent neutrality. While some scholars argue that
blasphemy laws are necessary to keep the level of debate at a rational, inclusive, non-
discriminatory level, still others argue that this very law will contribute to a climate of
fear that stifles debate, essentially defeating the aims of a tolerant pluralistic society. The
court articulates this difficulty in Ross:

Odurs is a free society built upon a foundation of diversity of views; it is also
a society that seeks to accommodate this diversity to the greatest extent
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possible. Such accommodation reflects an adherence to the principle
of equality, valuing all divergent views equally and recognizing the
contribution that a wide range of beliefs may make in the search for truth.
However, to give protection to views that attack and condemn the views,
beliefs and practices of others is to undermine the principle that all views
deserve equal protection and muzzles the voice of truth.®

For most liberal multiculturalists, the line is drawn at hate speech. The problem, however,
is that what one culture considers hate speech, another may consider an integral part of
their own culture. And so we come to Kahn’s problem with multiculturalism; we are
continually torn between two instincts: one is to protect basic human rights, which
must be defined and must therefore be biased and that reek of imperialism; the other
is to allow groups to say and do things which we find fundamentally wrong.®® This
is made even more difficult when we are discussing religion, which is more nebulous
and complicated than ethnicity, as evidenced by the fact that no one can quite decide
whether it is an identity or a choice.

One concern that is rarely discussed in the literature is the growing number of non-
religious Canadian citizens. Despite not having a common ethnic or cultural background,
this group is technically a minority, and therefore deserves protection.’” A blasphemy
law implies that religious sensibilities ought to be protected from insult; however, these
insults may be a secular humanists’ only method of anti-religious expression, particularly
if the definition of “insult” is left up to the finder of fact. For instance, Unsworth defends
the need for blasphemy thusly:

[Flrom the perspective of militant atheism ... if the pervasive social power
of religion ... its invocation of the supernatural to legitimate the repressive
ordering of personal and social relation, is to be defeated, then it might be
argued that what is needed is a strategy of demystification which precisely
involves taking on the sense of the sacred which is protected by blasphemy
law.®

If the nation and the court disagrees with this, then they are essentially taking a religious
position and not accommodating the plethora of views which they ostensibly respect.

While this argument may not hold water in a country in which the “supremacy of God”
is recognized in the Preamble to the Charter, blasphemy laws still discriminate against
powetless minorities within ethnic and cultural minorities; for instance, the dissenters
and the apostates who may seek sanctuary in the state’s laws from their own families or
communities. Ultimately the problem of religion and culture is that it is complex and
fractured; no one is purely and solely a member of one group or faction. As Rushdie
says: “The melange of culture is in us all, with its irreconcilable contradictions. In our
swollen, polyglot cities...we are all cultural mestizos, and the argument within rages
to some degree in us all.”® With this in mind, it is important to note that two of the
three international incidents discussed in this paper — those involving Ayaan Hirsi Ali
and Salman Rushdie — involve public figures who were born to Muslim parents. The
Canadian blasphemy law makes no distinction between those who criticize others’
religions as opposed to those who criticize their own; arguably, a much different state of
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affairs, although not to those who believe that their God or prophet must be spared the
offence of blasphemy.

This is the dangerous territory of religion and multiculturalism: it involves ethnic groups
and identities but it also involves culture, and the way it is produced and shared. As
Unsworth states:

The law of blasphemy provides a coercive weapon which can be deployed in
this kind of struggle within and between faiths. It is a legal trump card in
a contest over how far the sacred images and myths which are the heritage
of different elements within the broader culture can be adapted in the
depiction of meaning...Believers effectively claim an exclusive intellectual
property in these icons deserving of legal protection.”

A criminal law determining who can say what about religion may affect society differently
than one which protects minority groups from hate speech because the law will in essence
be restricting the evolution of the religion itself, intruding into areas the courts have
stated that they definitely do not want to go; as in Amselem, wherein the court stated:
“the State is in no position to be, or should it become, the arbiter of religious dogma”*

V. THE THREAT OF PUBLIC DISORDER

Throughout the literature on blasphemy, the fear of violent uprisings is continually used
to justify censorship. Bohlander argues that this is the only way blasphemy laws can be
justified.” It is the only reason Webber offers in support of freedom of religion.” In the
context of Islamic immigration, negative stereotypes are typically cited as reasons to
avoid blasphemy.’* The Supreme Court of Canada cites this very threat in Keegstra,”
and Patrick identifies this threat as one of the only potential advantages of leaving the
blasphemy prohibition on the books:

For the sake of argument one might imagine a scenario where the use
of the statute would be tempting; for example, if the newspaper that
printed several depictions and caricatures of Muhammed had originally
been Canadian, and Canada suffered the full force of the global public
disturbances and threats of violence that were in reality directed towards
Denmark. In such a scenario, the Criminal Code’s prohibition on hate
propaganda would probably not be available because the newspaper’s
intention to incite hatred towards Muslims could be difficult to prove; but
proving an intention to insult and disrespect a “religious subject” under the
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is self evident with history supplying us with many illustrations. Avoidance of the issue or
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of maximum rhetoric must give way in view of the serious injury to the community itself and to
individual members of identifiable groups innocently caught by such prejudice.”
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blasphemous libel prohibition would presumably be much easier.’®

Cindy Holder also uses the violence that followed the publication of the Danish cartoons
as proof of how deeply hurt the feelings of the Muslim community were and therefore
how much blasphemy prosecutions are needed.”

However, it is possible that the state’s public disapproval of blasphemy encourages these
uprisings by justifying taking offence to the blasphemy. And despite scholars such as
Sam Harris arguing that it is not persecution that causes terrorism, but rather religious
fundamentalism,” the threat of violence is continually used to promote blasphemy laws
and to silence dissenters. Hitchens put it thusly:

The script is becoming a very familiar one. And those who make such
demands are of course usually quite careful to avoid any association with
violence. They merely hint that, if their demands are not taken seriously,
there just might be a teeny smidgeon of violence from some other unnamed
quarter.”

Here again we see the blend of religion and politics — in this case, political negotiation —
and again it appears that this would be a regression for a country such as Canada that has
by-and-large secularized its government. In fact, Rushdie argues that in order to defeat
terrorism, religion must cease to mix with politics in order to become more modern and
secular, as he believes all nations must become.'’

Harris similarly believes that modernity requires a lack of blasphemy prohibitions:

The time for political correctness and multi-cultural shibboleths has long
passed. Moderate Muslims must accept and practice open criticism of their
religion. We are now in the 21st century: all books, including the Koran,
should be fair game for flushing down the toilet without fear of violent
reprisal. If you disagree, you are not a religious moderate, and you are on a
collision course with modernity.'”!

While there are undoubtedly some critics that would dismiss such a statement — as it
endorses a linear, progressive view of history that assumes secularization to be good — it is
worth noting that the days of the Canadian state becoming involved in religious disputes
are indeed in the past. And countries which regularly prosecute citizens for blasphemy
are not countries which Canada seeks to emulate; in fact, they are countries with which
Canada fundamentally disagrees about international blasphemy prohibitions. Consider
this statement from Holder, writing about the Danish cartoon controversy:

At the heart of this controversy is an implicit assertion that Westerners
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can and should speak with impunity about Islam and its adherents. The
violence that has greeted this assertion calls into question whether it is in
fact true.'”

Here Holder frames the issue correctly; it is about who can speak about certain topics.
Although her example of the Danish cartoons is a more clear distinction between
Westerners and non-Westerners, incidents of blasphemy will not always have such clearly
drawn racial and ethnic lines. Blasphemy laws raise the spector of censorship in an area
of religion, not race or ethnicity, and the threat of violence in this area should be defined
in exactly the way threats of violence in pursuit of political aims are usually defined — as
terrorism. The question is: should the state be involved in determining who can speak
about religion? According to Canadian notions of freedom of expression, religion and
multiculturalism, the answer must be a resounding “No”.

CONCLUSION

In order for the blasphemy provision to be considered appropriate in contemporary
Canadian society, it must be found to be consistent with freedom of expression. However,
courts have been reluctant to limit this freedom except in cases of the promotion of hatred
against identifiable groups. Given that there is already a law forbidding hate speech, it
seems unlikely that courts would find that blasphemy justified yet another infringement
on freedom of expression; particularly because, unlike ethnicity, it is expression itself
that creates religious doctrine and tradition. Similarly, courts have stated unequivocally
that they do not want to be involved in the adjudication of religious disputes, and that
religious freedom can be limited in situations where its expression will compromise
the freedom and rights of others in the community. Since situations of blasphemy are
conflicts between two different religions or within one religion, it is difficult to justify
blasphemy on the basis of freedom of religion because one’s freedom of religion may
infringe another’s by the mere fact that one holds a religious belief that contradicts
another’s.

Multiculturalism as a concept is fraught with difficulty because it is impossible to always
respect every divergent opinion that may be offered. However, in the case of blasphemy,
the court would be privileging religious sensitivities over those of the non-religious
were it to uphold the current law and prosecute blasphemers, inevitably finding itself
adjudicating debates between different religious viewpoints. Similarly, the state which
seeks to protect minorities would be siding with the majority in the case of dissenters
within a particular religion.

Moreover, the threat of violence as a result of blasphemy is real and is often used as a
justification for the law, especially in calls for certain authors and artists to be prosecuted.
However, these threats merely illustrate the destructive potential of the privileging of a
certain view point above others, and the dangers of imposing state sanctions against
opinions. Having a law against blasphemy makes it impossible for the state to honestly
speak out against outrageous human rights abuses in the name of religion without an air
of hypocrisy.

The Canadian state has been gradually divesting itself of its religious past, secking to
move further and further away from the context in which it first codified its law against
blasphemy. Considering that it is no longer used, and that internationally Canada does not
support blasphemy prohibitions, it is incongruous for the prohibition to remain. While
there is presumably little political will to become involved in repealing such a provision,

102. Holder, supra note 22 at 185.
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and while little damage is done to Canadian citizens by its existence at the moment, it
remains an example of the convergence of law and religion, and the complexities borne
from therein, not the least of which is the collision between contemporary academic
ideology and practical consequences of blasphemy internationally. This issue will
continue to challenge the current generation of legal scholars, forcing them to confront
issues of freedom and diversity both at home and abroad.
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INTRODUCTION

Not all expression is equally worthy of protection.! Yet all expression is prima facie
constitutionally protected.” These two simple assertions—and the Supreme Court of
Canada’s struggle in resolving their inherent tension—are the subject of this paper.

The text of the Canadian Charter of Rights and Freedomsleaves much open to interpretation.
Section 2(b) protects the “freedom of thought, belief, opinion and expression, including
freedom of the press and other media of communication.” The language, on its face,
is broad and without apparent definitional limitations. As a result, picketing outside a
business,* advertising to children,” publishing details of a divorce proceeding,® describing
Jews to school children as “sadistic,” “power hungry” “child killers,”” soliciting one’s
services as a prostitute,® denying the Holocaust in a pamphlet,’ financing election
advertisements,'® creating child pornography,!' comparing a public personality to Hitler,

*  Chanakya Sethiis a JD candidate at Osgoode Hall Law School and a graduate of Princeton
University. He was a law clerk to Justice Dalveer Bhandari of the Supreme Court of India in the
summer of 2011 and will clerk for Justice Michael J Moldaver of the Supreme Court of Canada
in 2012-13. He would like to thank Jamie Cameron and Christopher Bredt for inspiring and
encouraging this article and Appeal editor Mila Shah and the journal’s external reviewers for
their thoughtful suggestions on how to improve it.
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the Ku Klux Klan and skinheads,'? and advertising on the side of a transit bus,” among
other things, have all been held to be protected means of expression under section 2(b).

The state can, however, seek to limit expression. Section 1 of the Charter permits
“such reasonable limits prescribed by law as can be demonstrably justified in a free and
democratic society.”"* Similar to the language used in section 2(b), the constitutional
dictate in section 1 is broad, leaving much to be filled in by those charged with interpreting
our laws. The result, for example, is that certain limits on advertising to children are
constitutionally acceptable,” but others on the sides of transit buses are not;'® denying
the Holocaust is permissible,” but calling all Jewish people “child killers” is not.*®

These examples demonstrate that the Court has opted for a structure that defines
expression very broadly, with almost every conceivable form of human expression prima
Jacie protected under section 2(b)."” The result is that section 2(b) is “little more than a
formal step,”* leaving effectively all analysis to section 1. But at the same time, the Court
has imposed a single, high bar for justification under section 1. As a result, illegally
parking a car in order to make a point* and distributing pornography depicting real
children® are each considered forms of expression that—in theory—require a “pressing
and substantial purpose” if they are to be constitutionally limited.?> Unsurprisingly, the
Court has thus struggled mightily in the two decades since its early section 2(b) cases
to find meaningful ways to assess limits under section 1. Its solutions to this dilemma
include the adoption of a “contextual approach” and “deference” to the legislative branch.
However, these solutions have often served to further muddy the jurisprudential waters
of section 2(b).

The overall result is a jurisprudence that, according to one scholar, is replete with
“contradictions and double standards,”** is “capricious, and [is] a captive of instincts
which shift from judge to judge, case to case, and issue to issue.”® In this view, the myth of
a monolithic Oakes test under section 1 is belied by “case-by-case manipulation™® where
the Court has “transformed section 1 review into an ad hoc exercise that exalts flexibility

12.  WICRadio v Simpson, 2008 SCC 40, [2008] 2 SCR 420 [WIC Radio].

13. Greater Vancouver Transportation Authority v Canadian Federation of Students, 2009 SCC 31, [2009]
2 SCR 295 [Translink].

14. Charter, supra note 3,s 1.

15.  Irwin Toy, supra note 2.

16. Translink, supra note 13.

17 Zundel, supra note 9.

18. Keegstra, supra note 1.

19. See note 2, above and note 51, below.

20. Richard Moon, “Justified Limits on Free Expression: The Collapse of the General Approach to
Limits on Charter Rights” (2002) 40 Osgoode Hall LJ 337 at 339 [Moon, “Collapse of the General
Approach”].

21. Irwin Toy, supra note 2 at para 41. As Peter Hogg has cheekily observed, “Fortunately, most
drivers are unaware of their constitutional right to disregard parking restrictions of which they
disapprove.” Peter W Hogg, Constitutional Law of Canada, student ed (Toronto: Carswell, 2009) at
987 n 55 [Hogg, Constitutional Law].

22. Sharpe, supranote 11.

23. See RvOakes, [1986] 1 SCR 103 at 138-9, 26 DLR (4th) 200 [Oakes] (“It is necessary, at a minimum,
that an objective relate to concerns which are pressing and substantial in a free and democratic
society before it can be characterized as sufficiently important”).

24. Jamie Cameron, “Governance and Anarchy in the s. 2(b) Jurisprudence: A Comment on
Vancouver Sun and Harper v. Canada” (2005) 17 NJCL 71 at 103 [Cameron, “Governance and
Anarchy”].

25. Ibid at 71.

26. Jamie Cameron, “Abstract Principle v. Contextual Conceptions of Harm: A Comment on R. v.
Butler” (1992) 37 McGill LJ 1135 at 1147. See also Oakes, supra note 23.
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at the expense of principle.”” Others express frustration with a highly deferential section
1 analysis that is “unprincipled and unpredictable,”®® “inherently indeterminate and,
consequently, open to manipulation,”” and “a highly subjective exercise with little
predictability.”® Lest there be any doubt, these criticisms matter: The Court’s struggle
in crafting its jurisprudence “has resulted in a lack of transparency and a general state of
confusion among lawyers, scholars and Charter litigants.”®' Most troublingly, however,
the purported stringency of a single Oakes test is contradicted by precedents that confirm
the “dominant narrative” of recent scholarship that the Court’s section 1 analysis has
been weakened over the last two decades.’ In the expression context, the adoption of
the contextual approach and a more deferential posture in applying section 1 has eroded
the foundations of expressive freedom, especially in core areas such as political speech.

The purpose of this paper is to suggest a potential solution to the “methodological
anarchy” of the Court’s section 2(b) jurisprudence.”® Though there exists ample criticism
of the Court’s current approach, there has been little in the way of proposed alternatives.
This paper is an attempt to fill that void. I argue that a new methodology is needed,
one that builds a structure that explicitly contemplates what history and experience
have taught us and what the Court itself has recognized on multiple occasions: Not
all expression is equally worthy of protection and, consequently, not all expression
should be equally protected. The Court’s current section 2(b) methodology, including
its application of section 1, falls short because it lacks a framework within which to
concretely apply that normative judgment. Several piecemeal attempts at reform, as the
criticisms above suggest, have also proved wanting.

The foundation of a new methodology lies in a purposive analysis of section 2(b), focusing
on which categories of expression lie at the core of the guarantee and which lie farther
afield. Those forms of expression closest to the core should be subject to the strictest form
of scrutiny under section 1, while those outside the core should be subject to attenuated
standards of review. Crucially, these distinctions must be evidenced by explicit tiers of
scrutiny. I stress that such an approach weights neither the analysis under section 2(b)
nor that under section 1 more heavily than the other, but rather matches the conceprual

27. Jamie Cameron, “The Past, Present, and Future of Expressive Freedom under the Charter” (1997)
35 Osgoode Hall LJ 1 at 5 [Cameron, “Past, Present, and Future”].

28. Hogg, Constitutional Law, supra note 21 at 990.

29. Terry Macklem & John Terry, “Making the Justification Fit the Breach” (2000) 11 Sup Ct L Rev (2d)
575 at 593.

30. Christopher D Bredt & Adam Dodek, “The Increasing Irrelevance of Section 1 of the Charter”
(2001) 14 Sup Ct L Rev (2d) 175 at 185.

31. Christopher D Bredt, “Revisiting the s. 1 Oakes Test: Time for a Change?” (2010) 27 NJCL 59 at 66
[Bredt, “Revisiting Oakes"].

32.  Sujit Choudhry, “So What is the Real Legacy of Oakes? Two Decades of Proportionality Analysis
under the Canadian Charter’s Section 1” (2006) 34 Sup Ct L Rev (2d) 501 at 515-521.

Our precedents, including for example those concerning hate speech, campaign financing, and
defamation, belie the notion that free speech in Canada is more strongly protected as a result of
the Oakes. On hate speech, c.f. Keegstra, supra note 1, with RAV v St Paul (City), 505 US 377 (1992) (a
unanimous court struck down a municipal ordinance and in doing so overturned the conviction
of the teenaged accused for burning a cross on the lawn of an African-American family). On
campaign finance, c.f. Harper, supra note 10, with Citizens United v Federal Election Commission,
130 S Ct 876 (2010) (a 5-4 majority struck down a federal statute on the basis that corporate
funding of independent political broadcasts in candidate elections cannot be limited under the
First Amendment). And on defamation, c.f. Hill v Church of Scientology of Toronto, [1995] 2 SCR
1130, 126 DLR (4th) 129 [Hill] with New York Times v Sullivan, 376 US 254 (1964) (a 6-3 majority held
that an actual malice standard must be met before press reports about public figures can be
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cases. See WIC Radio, supra note 12; Grant v Torstar Corp, 2009 SCC 61, [2009] 3 SCR 640.
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value attached to a category of speech under section 2(b) with an appropriate justificatory
standard under section 1. Somewhat like an accordion, when section 2(b) “expands” by
virtue of greater value attached to a category of speech, section 1 must similarly grow to
accommodate a more searching analysis in the form of stricter scrutiny. Accordingly, the
analytical work done under each of section 2(b) and section 1 can be quite unlike that
done under the current approach: In some cases, there may be extensive analysis under
section 2(b), while in others there may minimal review under section 1.

The proposed approach yields important benefits that address the specific criticisms
levelled at the Court’s current methodology, including clarity and predictability,
prudential limits on the flexibility the Court affords itself, and a more efficient use of
the Oakes test, especially its third branch. That said, my aim is not to turn the existing
jurisprudence on its head. Though I hope to grapple with what I judge are valid criticisms,
I hope to do so by harmonizing existing precedent with the proposed methodology to
the extent reasonably possible. As I will attempt to show, the basis for the normative
judgments contemplated in the proposed tiers can be found in existing jurisprudence.
However, where there are inconsistencies between the existing jurisprudence and the
proposed approach, they are confronted.

This paper is organized into two principal parts. In Part I, I examine existing theoretical
conceptions of section 2(b) and section 1 and lay the groundwork for a new approach
by highlighting existing methodological problems. In Part II, I attempt to articulate
and explain that new approach. I also suggest several benefits and attempt to rebut
potential objections. I conclude by briefly revisiting the Court’s precedents in the area
of political expression, where I anticipate the methodology proposed here will have the
most significant implications. In the interests of brevity, a complete analysis on this
aspect, however, is left for another day. Finally, it bears noting that this paper, with its
focus only on the prototypical limits on freedom of expression, is limited in its ability
to scour the vast expanse of jurisprudence concerning section 2(b). Nevertheless, I hope
to offer the beginnings of an idea which can be explored further in subsequent work.**

I. IRWIN TOY AND ITS PROGENY

The Charter’s bifurcated structure—Afirst, the right in section 2(b) and, second, any
limit imposed upon it under section 1—has resulted in a two-step adjudication process.
Each step, as noted, leaves much work to the courts, as the chief interpreters of our
laws, requiring that they construct an edifice to rest on the foundation provided by
the Charter. The two steps, while intellectually distinct, are nonetheless interrelated.
Given the realities of our modern regulatory state, widening the ambit of the substantive
guarantee in section 2(b) necessarily increases the number of limits that must be justified
under section 1. Conversely, interpreting section 2(b) as having a narrower scope would,
at least theoretically, yield fewer acts of protected expression that could potentially be
limited under section 1. In what follows, I will explore the theoretical background for
these two steps and then chart the evolution of the Court’s approach to each stage.

A. Definition and Justification

In any system of constitutional adjudication, there are at least two distinct intellectual
queries that must be undertaken when the state seeks to limit a putative right: What

34. Forexample, | do not attempt to grapple with limits on press freedoms, including the open
court principle. That said, the principle articulated here—that differentiated standards of review
based on the value of the category of expression protected under section 2(b)—can and should
guide the adaptation of the test proposed here for use in those contexts.
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is the scope of the right? And is the proposed limit on it justifiable?”® This logic, which
is expressly recognized in the text of the Charter in its separation of the substantive
guarantee provisions, such as section 2(b), from the limitations provision in section 1,
creates an interpretive dilemma: How much “work” should be done by each section?
Phrased another way, the question is whether rights can be restricted “as a matter of
definition, or whether restrictions should be imposed exclusively under section 1.”*¢ The
Charter itself is equivocal on these questions. It offers a conclusion—collective values can
sometimes trump individual rights—but it fails to indicate “how the tension between
its rights and limits should be resolved.”” The language of section 1 is “as flexible as it
is blunt.”®

There are ostensibly two ways in which to approach the question of how to conceptualize
the work of section 2(b) and section 1. First, one could adopt a definitional conception
that focuses on the meaning of the substantive entitlement. Second, one could adopt a
justificatory interpretation that focuses on defining exceptions to a broad substantive
entitlement. As Jamie Cameron has noted, “a definitional conception of the rights
assumes that the guarantees are themselves qualified by political, social and cultural
values.”® To extend this thought further, a definitional conception is necessarily a
purposive interpretation because it is founded on the values underlying the right.** Even
though both the definitional and justificatory conceptions ultimately require normative
judgments—which, of course, are inherent in any attempt to balance competing
values—Dby engaging in these analyses at different stages of the adjudication process,
each approach reflects a fundamentally different notion about how individual rights are
understood and protected.

The American approach to the First Amendment serves as a useful illustration. The Bi/l of
Rights, unlike the Canadian Charter with its “synergistic” relationship between the rights
guarantees and section 1,* lacks a limitations clause, leaving the enumeration of rights
in unqualified terms to suggest a “rigid presumption in favour of individual liberty.”?
The U.S. Supreme Court, in this vein, has rejected the idea of limiting First Amendment

35. AsHogg has observed, such inquiries are required whether a limitations clause exists explicitly
in the text of the constitutional document, as in the case of the Canadian Charter and the
European Convention on Human Rights, or whether limitations have been implied by the judiciary,
as in the case of the American Constitution. Hogg, Constitutional Law, supra note 21 at 818-19.

See also Aharon Barak, “Proportional Effect: The Israeli Experience” (2007) 57 UTLJ 369 at 369-70
[Barak, “Proportional Effect”].

36. Jamie Cameron, “The Original Conception of Section 1 and its Demise: A Comment on Irwin
Toy Ltd v. Attorney-General of Quebec” (1989) 35 McGill LJ 253 at 254 [Cameron, “Original
Conception”].
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[Cameron, “First Amendment”].

39. Cameron, “Original Conception,” supra note 36 at 260.

40. See Aharon Barak, Purposive Interpretation in Law, trans by Sari Bashi (Princeton: Princeton
University Press, 2005) [Barak, Purposive Interpretation]; R v Big M Drug Mart, [1985] 1 SCR 295 (QL),
18 DLR (4th) 321 [Big M].

41. Keegstra, supra note 1 at para 46.

42. Cameron, “First Amendment,” supra note 38 at 60.
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rights through balancing tests as “startling and dangerous.™ Such balancing, of
course, is routine under the Charter; indeed, it is the very purpose of section 1. That
said, common sense suggests that a right to “freedom of speech™* cannot be absolute,
because, “as a matter of practical reality, collective life and an atomistic conception of
the individual cannot co-exist.”® The result, unsurprisingly, has been a definitional
limitation of the First Amendment right. In other words, the U.S. Supreme Court has
concluded that some speech is not—in law, if not in fact—“speech.” In these “discrete,
isolated exceptions,™® identified with the aid of the nation’s history and traditions, “the
evil to be restricted so overwhelmingly outweighs the expressive interests, if any, at stake,
that no process of case-by-case adjudication is required.™” Accordingly, one cannot claim
First Amendment shelter for obscenity, fraud, defamation and a host of other forms of
expression. s

In Canada, the seminal case in the Supreme Court’s freedom of expression canon is frwin
Toy v Québec (AG). On first blush, it might have appeared that the initial language of
Irwin Toy suggested that the Court would also adopt a definitional limitation on section
2(b). The three-judge majority acknowledged that “[c]leatly, not all activity is protected
by freedom of expression,” and “the first step to be taken in an inquiry of this kind is
to discover [what activity] may properly be characterized as falling within ‘freedom of
expression.”™ Surprisingly, then, the Court went in the opposite direction in its ultimate
decision, adopting an essentially literal interpretation of the guarantee.

In Irwin Toy, the Court came to the sweeping conclusion that “[a]ctivity is expressive
if it actempts to convey meaning” and thus “prima facie falls within the scope of the
guarantee.””

43. Roberts CJ, writing for eight members of the court, concluded in unequivocal terms:

The First Amendment’s guarantee of free speech does not extend only to categories of speech
that survive an ad hoc balancing of relative social costs and benefits. The First Amendment
itself reflects a judgment by the American people that the benefits of its restrictions on the
Government outweigh the costs. Our Constitution forecloses any attempt to revise that
judgment simply on the basis that some speech is not worth it. The Constitution is not a
document prescribing limits, and declaring that those limits may be passed at pleasure [internal
citations and quotation marks omitted].
United States v Stevens, 130 S Ct 1577 at 1585 (2010) [Stevens].

44. Therelevant portions of the First Amendment to the U.S. Constitution reads: “Congress shall
make no law ... abridging the freedom of speech, or of the press ...” US Const amend I.

45. Cameron, “Original Conception,” supra note 36 at 257, n 16.

46. Cameron, “First Amendment,” supra note 38 at 60.

47. Stevens, supra note 43 at 1585-86, citing New York v Ferber, 458 US 747 at 763-64 (1982) [Ferber].

48. Seee.g. Rothv United States, 354 US 476 at 483 (1957) (obscenity); Beauharnais v Illinois, 343 US
250 at 254-55 (1952) (defamation); Virginia Bd of Pharmacy v Virginia Citizens Consumer Council,
425 US 748 at 771 (1976) (fraud); Brandenburg v Ohio, 395 US 444 at 447-49 (1969) (incitement);
Giboney v Empire Storage & Ice, 336 US 490 at 498 (1949) (speech integral to criminal conduct);
and Ferber, ibid (child pornography depicting real children).
The U.S. Supreme Court has permitted qualifications on First Amendment rights in certain
instances, effectively creating a common law limitations clause. For a brief overview of this point,
see Hogg, Constitutional Law, supra note 21 at 819. For a more detailed study, see Cameron, “First
Amendment,” supra note 38.

49. Irwin Toy, supra note 2 at para 40.

50. Ibid at para 41.
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This is the language of a justificatory approach, not a definitional one.’' Arguably, the
Court went even further along the justificatory path when it suggested that the existence
of any “meaning” is to be judged not objectively, but subjectively, from the perspective of
the person alleging a section 2(b) infringement.””

Strong arguments have been advanced in favour of a justificatory approach. In contrast
to the “doctrinal subterfuge” of the American approach,” the Charter’s limitations clause
legitimized the concept of balancing collective interests against individual rights claims
and allowed for the development of a “coherent theory of justification.” In doing so,
section 1 also brought a kind of “realism” to Canadian jurisprudence.”® As a corollary,
it has been argued that a definitional conception, which necessarily “invokes collective
values to restrict the substantive guarantee,” is flawed because it “will inevitably conflict
with [the Charter’s] self-conscious separation of the rights and their limitations.”®

Ultimately, though, the argument in favour of a justificatory approach is unsatisfactory
for two reasons. First, the approach is deeply counterintuitive. There is a compelling
cultural instinct and a historic orthodoxy that suggest not all speech is created equal.’”’
And yet a justificatory interpretation of section 2(b) treats all speech as equal because it
must; it is a literal, acontextual reading of the guarantee. This is troubling not only for the
speech that lacks relative value, but also for the speech that we purport to hold dear. As
Cameron observes, “finding a prima facie violation in a// cases of interference legitimizes
no expression because it does not determine the outcome in any case.”® Furthermore, a
justificatory approach stage presupposes that a single freedom of expression right actually
exists. There is no basis for this conclusion. One cannot reasonably argue that perjury
and fraud, for example, have a history of being protected though they are undoubtedly
expressive acts.”” One might reasonably doubt whether framers of the Charter intended
to constitutionalize such expression and subject it to justification anew. Rather, our legal
heritage suggests—and twenty years of Charter jurisprudence confirms—that the right

51. There was one aspect of the decision that was definitional in nature: It was “clear” to the
Court that “a murderer or rapist cannot invoke freedom of expression in justification of the
form of expression he has chosen.” Ibid at para 42. As authority, the majority cited the opinion
of Mclntyre J in Dolphin Delivery, which merely repeated the same assertion, resulting in a
tautology. McIntyre J had said in Dolphin Delivery that “freedom [of expression], of course,
would not extend to protect threats of violence or acts of violence.” The majority in Irwin Toy
confirmed this by adding that “freedom of expression ensures that we can convey our thoughts
and feelings in non-violent ways without fear of censure.” Though one can easily infer why
a purposive analysis of section 2(b) would result in the exclusion of violence from the right'’s
ambit, neither statement offers a thorough explanation of the exclusion.

52. Three years later, eight justices of the Court, for example, joined an opinion that held:

The meaning to be ascribed to the work cannot be measured by the reaction of the audience,
which, in some cases, may amount to no more than physical arousal or shock. Rather, the
meaning of the work derives from the fact that it has been intentionally created by its author. To
use an example, it may very well be said that a blank wall in itself conveys no meaning. However,
if one deliberately chooses to capture that image by the medium of film, the work necessarily
has some meaning for its author and thereby constitutes expression.

Rv Butler,[1992] 1 SCR 452 at para 72 (QL), 89 DLR (4th) 449, Sopkina J.

53. Cameron, “Original Conception,” supra note 36 at 259.

54. Ibid at 258.

55. Ibid at 259.

56. Ibid at 261.

57. See note 1, above.

58. Cameron, “First Amendment,” supra note 38 at 64 [emphasis in originall.

59. The U.S. Supreme Court, which tends to indulge in historical analysis more than the Supreme
Court of Canada, has observed that a few “historic and traditional” forms of expression,
including perjury, defamation, and fraud, have never been entitled to any legal protection in the
common law world. Simon & Schuster v Members of NY State Crime Victims Bd, 502 US 105 at 127
(1991).
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to freedom of expression is better conceptualized as a panoply of distinct protections that
share a common thread and emerge organically from our legal tradition, even though
they may evolve over time.*

The second reason a justificatory approach is unsatisfactory is more pragmatic, emerging
from two contradictory doctrines that have been “warmly, even fervently, embraced” by
the Court.®" On the one hand, we have the doctrine that rights must be given a generous
i ion.®> On the oth have the doctrine from R v Oakes th i
interpretation.®” On the other, we have the doctrine from R v Oakes that a stringent
standard of justification is required under section 1.% As Peter Hogg has observed, it is
essentially impossible to reconcile these two assertions:

The broader the scope of the rights guaranteed by the Charter, the more
relaxed the standard of justification must be. The narrower the scope
of rights, the more stringent the standard of justification must be. It is
not possible to insist that the Charter rights should be given a generous
interpretation, that is, wide in scope, and at the same time insist that the
standard of justification under section 1 should be a stringent one. One of
these two contradictory positions must give way.*

Hogg, writing in 1990, was prescient in suggesting that “judicial review [under section 1]
will become even more pervasive, even more policy-laden, and even more unpredictable
than it is now” were this contradiction to remain unresolved.®

The Court would grapple in the years after frwin Toy with the implications of these
two criticisms. Though the Court has not adopted a definitional conception of section
2(b), as its American counterpart did with the First Amendment, subsequent cases
have seen the generosity of frwin Toy tempered by a halting willingness to distinguish
between the value ascribed to different kinds of expression under section 2(b). At the
same time, the stringency of Oakes has been substantively diluted with the emergence of
the contextual approach and a pronounced willingness to defer to the judgement of the
legislative branch. These developments, and the Court’s attendant struggles with them,
are explored in the subsequent two sections.

B. Section 2(b): Finding the Core of the Guarantee

The Supreme Court has long recognized it as “obvious” that the Charter is “a purposive
document.” Justice Dickson (as he then was), writing for a unanimous Court in Hunter
v Southam, concluded that “[i]ts purpose is to guarantee and to protect, within the limits
of reason, the enjoyment of the rights and freedoms it enshrines.” In R v Big M Drug
Mart, decided the next year, Chief Justice Dickson extended that reasoning to conclude
that “[t]he meaning of a right or freedom guaranteed by the Charter was to be ascertained
by an analysis of the purpose of such a guarantee.”® The Chief Justice counselled that
the interpretation should be “a generous rather than legalistic one” but at the same time

60. Keegstra, supra note 1 at para 192, McLachlin J, dissenting (“The enactment of s. 2(b) of the
Charter represented both the continuity of these traditions, and a new flourishing of the
importance of freedom of expression in Canadian society”).

61. Peter W Hogg, “Interpreting the Charter of Rights: Generosity and Justification” 28 Osgoode Hall
LJ 817 at 818 [Hogg, “Generosity and Justification”].

62. Hunterv Southam, [1984] 2 SCR 145 (WL Can), 11 DLR (4th) 641 [Hunter]; Big M, supra note 40.
63. Oakes, supra note 23.
64. Hogg, “Generosity and Justification,” supra note 61 at 819.

65. Ibid.
66. Hunter, supra note 62 at para 19.
67. Ibid.

68. Big M, supra note 40 at para 116.
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it should “not ... overshoot the actual purpose of the right.”® It would thus seem that
a purposive interpretation of the Charter, somewhat like Goldilocks taste in porridge,
should not be too hot or too cold, but just right.”® It is clear from the Chief Justice’s
language that generous interpretation is part of a purposive one and not the other way
around or, as Hogg has counselled, “[g]enerosity is a helpful idea only if it is subordinate
to purpose; otherwise, it is bound to lead to results that are inconsistent with a purposive
approach.””!

Given the importance accorded to a purposive interpretation of rights in early Charter
cases, it is perplexing that the approach was deemphasized, if not ignored, in the Court’s
interpretation of section 2(b). Though the Court’s decision in frwin Toy does briefly
contemplate the purpose of the guarantee, expression itself is defined without “any
explicit reference to the values that are said to underlie the freedom.””* So, while the
Court did identify three “principles and values underlying the vigilant protection of free
expression in a society such as ours”—namely seeking the truth, participating in social
and political decision-making and human flourishing—the Court failed to use values to
animate the definition of expression.”®

The logic of Irwin Toy is further disappointing because the same Court just months
earlier, in its first interpretation of section 15, had grounded its opinion in an analysis
of the underlying purposes of the equality guarantee. In Andrews v Law Society of
British Columbia,” the Court openly tackled the difficult question of “[w]hat does
discrimination mean?” and considered multiple potential options along the definition-
justification spectrum. On one end of the definition spectrum, Justice McLachlin (as she
then was) advocated an approach that would capture only those distinctions that were
“unreasonable or unfair,” suggesting a heavily values-driven inquiry.”” On the other end
of the spectrum, Hogg argued that “a distinction between individuals, on any ground”
was sufficient to constitute a breach of section 15.7 It is not without some irony, in light
of its later holding in frwin Toy, that the Court unanimously rejected the Hogg approach
on the basis that “it virtually denies any role for s. 15(1).””” The Court ultimately settled on
a middle ground, concluding that the now famous “enumerated and analogous grounds”
approach “most closely accords with the purposes of s. 15”7 My point here is not to pass
judgment on whether the Court’s decision in Andrews was correct or not, but rather to
emphasize that an inquiry as to the purpose of section 15 was the principal guide in
that case.”” Indeed, though the Andrews methodology has not survived wholly intact,*

69. Ibid at para 117 [emphasis added].

70. Seee.g., “The Story of the Three Bears,” in Maria Tatar, ed, The Annotated Classic Fairy Tales (New
York: Norton, 2002) 245.

71. Hogg, “Generosity and Justification,” supra note 61 at 821.

72. Moon, “Collapse of the General Approach,” supra note 20 at 341.

73. Irwin Toy, supra note 2 at para 53. Indeed, the values only come into play, under the Irwin Toy
framework, if an impugned law infringes expression in effect, but not in purpose, in which case
the onus is on the party claiming an infringement to show their expression is tied to one of the
three identified values. This purpose/effects branch of Irwin Toy has all but fallen into disuse. |
see no pointin revisiting it.

74. [1989] 1 SCR 143 (QL), 18 DLR (4th) 321 [Andrews].

75. Ibid at para 42.

76. Ibid at para 41. The respective positions of McLachlin CJC and Hogg in the context of section 15
are somewhat ironic, as each has advocated the inverse position in the context of section 2(b).

77. Ibid at para 44.

78. Ibid at para 46 [emphasis added].

79. Ibid at para 32 (citing Hunter and Big M for their emphasis on a purposive interpretation of
Charterrights).

80. See generally Law v Canada (Minister of Employment and Immigration), [1999] 1 SCR 497, 170 DLR
(4th) 1; Rv Kapp, 2008 SCC 41, [2008] 2 SCR 483 [Kapp].
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a purposive interpretation of section 15 is very much alive.%! Though it was decided only
months after Andrews, the decision in frwin Toy never explained why section 2(b) must
be interpreted more broadly than section 15.%

As the contrast between section 2(b) and section 15 illustrates, a “[pJurposive approach
will normally narrow the right,”® while a generous approach will do the opposite. For
this reason, a purposive approach works “in perfect harmony” with a stringent standard
under Oakes.? It is thus perhaps unsurprising that only once in the last decade of section
15 cases has the Court upheld an infringement among all the cases it has considered.®
That record, of course, stands in marked contrast to the bevy of limits of section 2(b) that
have been deemed both reasonable and justifiable.

Though the Court has never backtracked from the assertion in Jrwin Toy that the purpose
of section 2(b) is to protect all expression, it has introduced a unique concept to more
closely tie certain forms of speech to the guarantee. In addressing what he called the
“lacuna” of section 2(b) jurisprudence, Chief Justice Dickson in R v Keegstra concluded
that it would be a mistake “to treat all expression as equally crucial to those principles at
the core of s. 2(b).”% As an example, the Chief Justice noted that he was “very reluctant to
attach anything but the highest importance to expression relevant to political matters.”’
The innovation in Keegstra of creating a core of the guarantee can be seen as a proxy for
a new purposive analysis, much like that advocated here.® That political expression lies
at the “core” of the section 2(b) guarantee is now—in theory—an article of faith at the
Court.”” In contrast, as the Court would later conclude, “[iJt can hardly be said that
communications regarding an economic transaction of sex for money lie at, or even near,
the core of the guarantee of freedom of expression.”

The Court, however, has been highly inconsistent in its application of the “core” concept
and, in the process, has undermined the very idea. For example, in 7homson Newspapers

81. Kapp, ibid at para 14 (discussion concerning “The Purpose of Section 15").

82. |do not mean to suggest, however, that section 2(b) cannot be more broadly interpreted, merely
that justification for that conclusion is wanting in Irwin Toy.

83. Hogg, “Generosity and Justification,” supra note 61 at 821.

84. Ibid.

85. See Newfoundland (Treasury Board) v NAPE, 2004 SCC 66, [2004] 3 SCR 381. An earlier analysis has
shown only once prior to 2000 has the outcome of a section 15 case turned on the application of
section 1. See Bredt & Dodek, supra note 30 at 179 n 13.

86. Keegstra, supranote 1 at para 82.

87 Ibid at para 92.

88. Itis remarkable, however, that a majority of the Court has never actually provided an exhaustive
analysis of the purpose of section 2(b). The most significant analysis was offered in Keegstra by
McLachlin J (as she then was), writing in dissent. See ibid at paras 168-93.

89. See Harper, supra note 10 at para 11, McLachlin CJC & Major J, dissenting (“Political speech, the
type of speech here at issue, is the single most important and protected type of expression.

It lies at the core of the guarantee of free expression”); R v Guignard, 2002 SCC 14 at para 20,
[2002] 1 SCR 472 [Guignard] (“Some forms of expression, such as political speech, lie at the very
heart of freedom of expression”); Sharpe, supra note 11 at para 23 (“some types of expression,
like political expression, lie closer to the core of the guarantee than others”); Thomson
Newspapers v Canada (AG), [1998] 1 SCR 877 at para 92 (QL), 159 DLR (4th) 385 (“there can be
no question that opinion surveys regarding political candidates or electoral issues are part of
the political process and, thus, at the core of expression guaranteed by the Charter”) [Thomson;
Committee for the Commonwealth of Canada v Canada, [1991] 1 SCR 139 at para 76 (QL), 77 DLR
(4th) 385 (“Democracy cannot be maintained without its foundation: free public opinion and
free discussion throughout the nation of all matters affecting the State”) [Committee for the
Commonwealth]; and Edmonton Journal, supra note 1 at para 3 (“Indeed a democracy cannot
exist without that freedom to express new ideas and to put forward opinions about the
functioning of public institutions”).
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v Canada (AG),® a case concerning a ban on publishing opinion poll results, Justice
Bastarache concluded that “there can be no question that opinion surveys regarding
political candidates or electoral issues are part of the political process and, thus, at the
core of expression guaranteed by the Charter.””' But a decade later, in R v Bryan,’* a case
concerning a ban on publishing election results, Justice Bastarache concluded that such
information was “at the periphery of the s. 2(b) guarantee.”” Two points are notable
here: First, no explanation was offered for why election results were at the periphery of
the right while opinion poll results were at the core. Second, the dissenting opinion in
Bryan concluded that the speech in question was “political expression [and thus] at the
conceptual core of the values sought to be protected by s. 2(b).”** Crucially, while the
Court in 7homson and the dissent in Bryan declined to distinguish between types of
political expression (conceptualizing them at a higher level of abstraction), the majority
in Bryan was willing to conclude that certain political expression is at the core of the
guarantee, whereas other types are not (conceptualizing the right at a lower level of
abstraction). It is worth noting that in 7homson, the opinion poll results were at the
core because they were “part of the political process.” No doubt it can also be said that
election results are part of the political process. It is unclear then why Justice Bastarache
and a majority of the Court evolved from conceiving of the right at a higher level of
abstraction (as in 7homson) to a lower level (as in Bryan). It is clear, however, that the
impact of this evolution was reduced protection for certain forms of political expression.

Similar problems surface with the Court’s analysis in campaign finance cases. In Libman
v Quebec (AG),*® a unanimous Court concluded that “[p]olitical expression is at the very
heart of the values sought to be protected by the freedom of expression guaranteed by
s. 2(b) of the Canadian Charter,” with no distinction being drawn between political
advertising and other kinds of political expression.” Less than ten years later, however,
in Harper v Canada (AG),”® the next major campaign finance case, Justice Bastarache
observed for the majority that “[m]ost third party election advertising constitutes
political expression and therefore lies at the core of the guarantee of free expression,” but
that “in some circumstances, third party election advertising may be less deserving of
constitutional protection where it seeks to manipulate voters.”” The Court was silent on
the question of what manipulative advertising meant, how it was to be distinguished from
merely persuasive advertising which was ostensibly at the core of the guarantee, and on
what basis manipulative advertising was outside the core of the guarantee. Again, there
is a shift in the conceptualization of the right, evidencing a willingness to confidently
slice and dice how the right is conceptualized: In Libman, all political expression is at the
core; in Harper, most political expression is at the core, but some is not.

The initial recognition of a core of the expressive right under section 2(b) in Keegstra held
out the promise that the Court would have a principled means to solve one half of the
two-pronged conundrum posed by the breadth of frwin Toy and the stringency of Oakes.
Core expression, determined based on an assessment of the values underlying section 2(b),
could have been met with the most stringent standards of justification under section 1,

90. Thomson, supra note 89.

91. Thomson, supra note 89 at para 92.

92. RvBryan, 2007 SCC 12,[2007] 1 SCR 527 [Bryan].

93. Ibid at para 30.

94. Ibid at para 99.

95. Thomson, supra note 89 at para 92 [emphasis added].
96. Libman, supranote 10.

97. Ibid at para 29.

98. Harper, supra note 10.

99. Ibid at para 66.
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while expression outside the core could have been met with a more attenuated standard
of review. Unfortunately, however, the inconsistent manner in which the Court has gone
about determining what lies at the core of the guarantee has left the innovation in Keegstra
wanting. Moreover, the willingness to exclude certain forms of political expression from
the core is especially alarming, because political expression is the prototypical form of
core expression.'”® Unfortunately, the Court has fared no better in its approach to section
1, as the next section will attempt to demonstrate. Indeed, the Court’s evolving methods
under Oakes may also suggest why the Court has undervalued specific expression that
one would otherwise have assumed lies at the core of section 2(b).!”!

C. Section 1: The Rise of Context and Deference

The first judicial innovation in the Court’s approach to section 1 came less than a year
after the decision in frwin Toy. Justice Wilson, in a concurring opinion in Edmonton
Journal v Alberta (AG), identified two potential approaches to the section—the
“abstract” and the “contextual”—which she noted “may tend to affect the result of the
balancing process called for under s. 1.”'% Justice Wilson observed that the majority
and dissenting opinions had conceived of the free expression right at different levels of
abstraction. While Justice Cory, writing for the majority, spoke principally of “freedom
of expression” at large,'* Justice La Forest, writing for the minority, spoke of “the right
of the individual, even in the open forums of the courts, to shield certain aspects of his
or her existence from public scrutiny.”** Crucially, Justice Wilson, noted:

It is of interest to note in this connection that La Forest ]. completely
agrees with Cory J. about the importance of freedom of expression in the
abstract. He acknowledges that it is fundamental in a democratic society.
He sees the issue in the case, however, as being whether an open court
process should prevail over the litigant’s right to privacy. In other words,
while not disputing the values which are protected by s. 2(b) as identified by
Cory J., he takes a contextual approach to the definition of the conflict in this

particular case!”

The lesson was clear: “[O]ne should not balance one value at large and the conflicting
value in its context. To do so could well be to pre-judge the issue by placing more weight
on the value developed at large than is appropriate in the context of the case.”’* And so
the “contextual approach,” whereby “a right or freedom may have different meanings in
different contexts,” was born.”” Significantly, Justice Wilson also noted that “[iJt seems
entirely probable that the value to be attached to it in different contexts for the purpose
of the balancing under s. 1 might also be different.”'%

The contextual approach, as articulated in Edmonton Journal, has had profound
implications on section 2(b) jurisprudence. The invitation to focus on context necessarily
involved subtle normative judgments about the value that should be attached to a
particular form of expression—not merely to categories of expression, but to specific

100. See note 89, above.

101. Prostitution Reference, supra note 8 at para 5.
102. Edmonton Journal, supra note 1 at para 43.
103. Ibid at para 3.

104. Ibid at para 79.

105. Ibid at para 47 [emphasis added].

106. Ibid at para 48.

107. Ibid at para 52.

108. Ibid.
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expressive acts within these categories.'”” The results were two-fold: First, as suggested in
the previous section, a contextual analysis had the impact of taking specific instances of
expression out of the core of the guarantee identified in Keegstra, though apparently not
the reverse.'? Second, and the focus of this section, the rise of the contextual approach
required a new mechanism under section 1 through which to filter the results of any such
analysis. Under the banner of judicial deference, the Court would announce that there
were some matters better left to Parliament. For supporters of an expansive conception of
section 2(b), these developments would turn the promise of /rwin Toy’s broad guarantee
into an “empty gesture.”"" More alarmingly, however, there would be no bounds to
the scope of this deference. Not only was the Court willing to defer to Parliament’s
judgments concerning limits on forms of expression farther from the core of section 2(b),
but it would do so in cases concerning political expression as well. This approach thus
had the effect of diluting the stringency of Oakes in the one area it had recognized as
absolutely fundamental to the free expression guarantee.

The notion of deference to Parliament, as originally conceived, appeared to have limited
application. As early as lrwin Toy, the Court had suggested that where Parliament is
“mediating between the claims of competing groups,” courts “must be mindful of
the legislature’s representative function.”'? Of some significance, however, the Court
suggested only one example of such mediation: where Parliament is “regulating industry
or business.”® The use of deference, however, would soon be expanded. In Libman,

109. For example, the publication of election results would be the subject of an independent
contextual analysis; that election results are a form of political expression is not determinative.
See e.g., Bryan, supra note 93.

110. I have been unable to find an example where the opposite happened and a form of expression
putatively outside the core of section 2(b) was held to be a part of the core as a result of a
contextual analysis. This is not to say, however, that litigants have not tried to achieve such
aresult. In Butler, for example, the intervener British Columbia Civil Liberties Association
encouraged the Court to conclude that “sexual norms, behaviours and identities have a bearing
on the structure of political life” and, thus, that sexually explicit expression is in fact a form of
political expression and thereby at the core. See Choudhry, supra note 32 at 517. That argument
did not find favour with the Court. See Butler, supra note 52 at para 97.

There is, however, one case where one might argue that the Court did expand the core, albeit
without saying so. In Guignard, it struck down a municipal bylaw restricting certain commercial
signage. LeBel J noted that commercial expression has “substantial value” and that the particular
counter-advertising in this case “may be of considerable social importance” as “a right not only
of consumers, but of citizens.” Guignard, supra note 89 at paras 21-24. Despite this rhetoric, |
think the case is better understood as having hinged not on the importance of the expressive
act, but on the silliness of the impugned bylaw. As LeBel J noted, the bylaw “prohibits only those
signs that expressly indicate the trade name of a commercial enterprise in residential areas” and
that “[a]ll other types of signs of a more generic nature are exempt from the by-law” (at para 29
[emphasis added]). This aspect illustrated its “arbitrary nature” and led the Court to conclude
that the bylaw failed to meet any of the justification requirements under section T—something
that it essentially never does.

111. Cameron, “Past, Present, and Future,” supra note 27 at 5.

112. Irwin Toy, supra note 2 at para 79. In contrast, the Court also concluded that where the state is
the “singular antagonist” against an individual, no deference is necessary by dint of the Court’s
ability to adjudicate such claims. At para 80.

Christopher Bredt has observed that “[t]he distinction drawn by the Court in Irwin Toy has
frequently been characterized as setting out a higher section 1 standard in criminal law
cases than in other contexts.” However, as he points out, even if we were to accept this as
true, “it is difficult to understand why the criminal law would be considered an area where
the right choices’ are more obvious to the judiciary and thus Parliament’s choices entitled to
less deference.” The bottom line thus is that “[tlhe Court’s attempt to rationalize its section 1
jurisprudence in Irwin Toy arguably raised more questions than it answered.” Bredt, “Revisiting
Oakes,” supra note 31 at 63.
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decided less than a decade after frwin 7oy, a unanimous Court noted that “in the social,
economic and political spheres, where the legislature must reconcile competing interests
in choosing one policy among several that might be acceptable, the courts must accord
great deference to the legislature’s choice because it is in the best position to make such a
choice.”" As a result, even though the campaign finance restrictions at issue “restrict one
of the most basic forms of expression, namely political expression, the legislature must
be accorded a certain deference to enable it to arbitrate between the democratic values of
freedom of expression and referendum fairness.”'"

The Court declined to defer to Parliament on only one occasion—7homson—on the
basis that the government had failed to demonstrate sufficient harm to warrant such
deference."® Though the Court in 7homson had concluded unambiguously that lowering
the standard for establishing a social harm at the rational connection stage of Oakes
was limited to low value contexts, such as obscenity and commercial advertising,'” this
conclusion was soon forgotten. In Harper, a majority would actually scold the lower
courts for “not giv[ing] any deference to Parliament’s choice of electoral model” and
“demanding too stringent a level of proof.”!® That reasoning was affirmed in Bryan.'?

Justice Wilson’s act of judicial innovation in Edmonton Journal can be understood as the
first attempt to solve the riddle posed by frwin Toy’s expansiveness and Oakes’stringency
by paving the way for bespoke treatments of proposed limits on the section 2(b) right. “To
the extent that frwin Toy may have privileged or overvalued section 2(b), the contextual
approach provided a corrective.”'?® With respect, however, the cure has proven worse
than the ailment. Though deference was surely needed in certain contexts—principally
where limits on lesser-valued categories of expression were at issue—as the Court’s latest
treatment of political expression shows, deference now permeates effectively every realm
of section 2(b) and operates at every stage of section 1.

Il. BUILDING A NEW EDIFICE

In the above discussion, I have endeavoured to survey the evolution of the Court’s section
2(b) jurisprudence as it grappled with the challenges created by the methodological
approach adopted in frwin Toy. The case of Irwin Toy signalled a commitment to a
justificatory (and thus inherently generous) interpretative approach over a definitional
(and thus inherently purposive) alternative. Though the Court flirted with aspects of a
definitional conception in Keegstra, it ultimately failed to marry that idea to its approach
in frwin Toy. Furthermore, the prevalence of the contextual approach, including an
increasing willingness to defer to Parliament, has steadily eroded the expansive protection
of freedom of expression that /rwin Toy first suggested. That result is unsurprising:
Irwin Toy attempted to counter powerful cultural and political instincts and a historical
orthodoxy that tells us that not all speech is equal. Troublingly, however, the evolution in
the Court’s thinking, while having created some constitutional space for the regulatory
needs of the modern state, has also weakened—intentionally or unintentionally—
protection for what it recognises as expression at the core of section 2(b).

114. Libman, supra note 10 at para 59.
115. Libman, supra note 10 at para 61.
116. Thomson, supra note 89 at paras 118-19.
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The time then has come to look beyond frwin Toy and articulate a new methodology
for section 2(b). In order to do so, first, one must reassess the theoretical foundations of
section 2(b) and section 1. Second, that theory must be applied to construct an edifice
that can rest on that foundation. I will also attempt in this part to explicitly articulate the
benefits of the proposed approach and respond to anticipated objections.

A. Reassessing the Foundations of Section 2(b)

A theory of section 2(b) must reconcile the assertions that I began this paper with:
Not all expression is equally worthy of protection. Yet all expression is prima facie
constitutionally protected. The easy answer is to deny the continuing validity of one of
these two assertions, thereby allowing the other to stand alone and unhindered. The most
obvious candidate, in light of the discussion in the above sections, is the notion that a//
expression is prima facie protected under section 2(b). Ridding ourselves of this assertion,

owever, is unattractive for at least two reasons. First, it runs counter to the actual text
of section 2(b), which offers no explicit qualification on its ambit and offers no apparent
basis for implying exclusions to the guarantee. In that regard, to imply such exclusions
smacks of the “doctrinal subterfuge” that has troubled the American approach to the
First Amendment.'* Second, to exclude certain forms of expression from the ambit of
section 2(b) also runs counter to over two decades of precedent, which in itself should
give suflicient reason for pause. Recall the goal of this paper is to maintain harmony with
the Court’s jurisprudence insofar as reasonably possible.

There is, however, an avenue to reconciliation that does not involve the rejection of either
of the two assertions. The answer is exceedingly simple: If not all expression is equally
worthy of protection, it should not be equally protected, even though all expression may
be afforded some protection. A purposive interpretation of section 2(b) has suggested
that political expression is at the absolute core of the substantive guarantee and that
other categories, including commercial expression, lie further afield.”” Violence, a
lone exception, is regarded as wholly anathema to the guarantee’s underlying values.!
These are not my personal views, but conclusions articulated by the Court itself. These
conclusions suggest what might be called the triumph of a “soft” definitional conception
of the section 2(b) right over an exclusively justificatory alternative.

Such a definitional conception differs markedly from the American definitional
approach, in that the Canadian approach need not reject the notion of balancing.
Significantly, the Canadian definitional conception is limited to a discussion of section
2(b) alone; it does nothing to limit the application of section 1. In other words, the
adoption of a definitional conception under our Charter does not end the judicial inquiry
as it effectively does in the United States. This is because the definitional approach does
not involve the inherent balancing of competing values; it merely speaks to the value that
particular expression has independently. As an example, to assign commercial expression
lower value is a normative judgment that can be made independently of asking whether
competing collective interests can trump such expression.!” With reference to the text
of section 2(b), Canadian history and values, and the larger framework of the Charter ,

122. Cameron, “Original Conception,” supra note 36 at 259.

123. See note 89, above; Rocket, supra note 1 at para 14.

124. Irwin Toy, supra note 2 at para 42.

125. See e.g., Robert J Sharpe, “Commercial Expression and the Charter” (1987) 37 UTLJ 229; Allan C
Hutchinson, “Money Talk: Against Constitutionalizing (Commercial) Speech” (1990) 17 Can Bus
LJ 2. Though Sharpe does not go as far as Hutchinson, there is basic agreement on the idea that
it would be inappropriate to accord commercial expression protection equal to that given to
expression closer to the core of the section 2(b) guarantee.
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each of which are essential to a purposive interpretation,'* one can reasonably conclude
that advertising is of low value, as the Court has done,'”” without ever getting to the
question of whether advertising can be limited by a governmental interest in, say,
protecting children. I stress this point to anticipate objections that a definitional approach
inherently conflates independent inquiries into rights and limits. Such an approach does
no such thing; it merely recognizes that values come into play not only in the balancing
of competing interests under section 1, but also in the articulation of rights.

To shift then from the definition of the right to potential limits on it: It is not controversial,
in light of the Court’s jurisprudence, to suggest that the more valuable a right, the more
pressing any interest in limiting the right must be if the limit is to be justified. The
more valuable a right is, the more damaging the effects of a limitation on it will be and,
as the Court has recognized, “[t]he more severe the damaging effects of the measure,
the more important the underlying objective must be in order to be constitutionally
justified.”?® The necessary innovation then is to craft a justificatory test under section
1 that aims for symmetry between competing values: A free expression right that is of
particular importance can plausibly be limited only by a competing value of equal or
greater importance.

In this vein, certain theoretical tiers of justification may emerge. Let us proceed for
a moment on the basis that expression at the core of the section 2(b) guarantee (e.g,
political expression) is of such importance that only a governmental purpose of surpassing
importance could justify an infringement, that expression outside the immediate core
(e.g., commercial expression) may be limited by a compelling purpose, and that content-
neutral time, manner, and place limits (e.g., restricting noise levels in urban zones) could
be justified where the government has a reasonable purpose.!” Proceeding further on
this basis, and in order to map this to the structure of the Oakes test, three tiers of
scrutiny could emerge: strict scrutiny, intermediate scrutiny, and reasonableness scrutiny.
Each of these tiers can be applied under section 1 to ratchet up—or down—the level of
scrutiny given by courts to proposed limits on the right, including the appropriate level
of deference given to Parliament.

Proceeding still on the assumption that such tiers of scrutiny under section 1 have
greater fidelity to the definitional conception of the right under section 2(b), there is
still the question of how to harmonize over two decades of jurisprudence that does
not—at least explicitly—adopt such a framework. This task, however, does not present
an insurmountable challenge. The basis for the normative judgments contemplated in
the proposed tiers exists in our jurisprudence both broadly, as one charts the Court’s
acceptance or rejection of proposed limits in various cases in particular categories of

126. Big M, supra note 40 at para 117. See also Barak, Purposive Interpretation, supra note 40 at 377-84.
127. Canada (AG) v JTI-Macdonald Corp, 2007 SCC 30 at para 68, [2007] 2 SCR 610 [JTI-Macdonald].
128. Prostitution Reference, supra note 8 at para 104.

129. | recognize that these labels, without more, are merely labels. Their full definition requires
precedent, which can only come with time. In what follows, however, | do attempt to sketch
out the contours of each standard. In addition, | note that my use of the label “compelling”
should not be understood in the American sense, i.e. indicating strict scrutiny in the context of
equal protection under the Fourteenth Amendment. Finally, | note that the Court’s exclusion
of violence from the ambit of section 2(b) is consonant with the approach proposed here. The
decision in Dolphin Delivery seems to assume that violence is so far removed from the values
underlying section 2(b) that it is not worthy of protection. (I say “assume” because neither
Dolphin Delivery nor subsequent cases explicitly grappled with this point; see note 51, above.)
However, even if one were to assert that my approach requires violence’s prima facie inclusion
under section 2(b)’s ambit because violence is in fact expressive, the result is the same: Violence
is so tangentially related to the values underlying section 2(b), if it is at all, that the most basic
analysis under section 1 should be sufficient to satisfy reasonableness scrutiny.
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expression, and also specifically, in particular cases when one looks at the Court’s analysis
of the third branch of the proportionality analysis conducted under Oakes.

The third branch of the proportionality analysis under Oakes, which seeks to weigh
the deleterious impact of a particular limitation against its salutary effects, is often
ignored.”® But because this is the only aspect of the Court’s existing section 1 analysis
to explicitly engage with the deleterious consequences of the proposed limit—the only
part to acknowledge that “a constitutional right has been violated”®'—the Court’s
conclusions on this branch speak volumes about its conception of the value of particular
forms of expression. For example, in frwin Toy, the Court recognized that the “real
concern animating the challenge to the legislation is that revenues are in some degree
affected.”®* The implication was that concerns motivated by profit were of lesser
importance than concerns motivated for other reasons. Crucially, the impact of the limit
is assessed in a value-laden context. It is not that a loss of revenue is not important to the
Charter claimant—no doubt, any commercial enterprise would consider such a loss as
quite deleterious—but to what extent Canadian society (through our courts) is willing to
recognize that loss as being of normative significance. As is now trite, not all expression
is equally worthy of protection. Similar reasoning led to the conclusion in Canada (AG)
v JTI-Macdonald that “the expression at stake is of low value.”'* In contrast, in Zhomson,
a case that concerned limits on the publication of information concerning poll results,
the limit's impact on freedom of expression was “profound.”’* Conversely, one can
also look to the salutary effects analysis for the Court’s normative judgments about the
value of the impugned limit. In J77-Macdonald, for example, Chief Justice McLachlin
noted that “the objective is of great importance, nothing less than a matter of life or
death for millions of people.”’® In contrast, the salutary effects of limits on political
expression have—albeit principally in the early cases—Dbeen downplayed.*® In 7homson,
Justice Bastarache scoffed at the notion that the government’s goal to ensure that “some
indeterminate number of voters might be unable to spot an inaccurate poll result and
might rely to a significant degree on the error, thus perverting their electoral choice”
was a sufficiently salutary effect. Taken together, the Court’s analyses of deleterious and
salutary factors in these cases offer compelling evidence of the value it ascribes to various
forms of expression.

130. Hogg, Constitutional Law, supra note 21 at 859.

131. Cameron, “First Amendment,” supra note 38 at 66.

132. Irwin Toy, supra note 2 at para 89.

133. JTI-Macdonald, supra note 127 at para 68.

134. Thomson, supra note 89 at para 127.

135. JTI-Macdonald, supra note 127 at para 68. Note that though this language is excerpted from
a paragraph concerned with “proportionality of effects,” i.e., deleterious and salutary effects,
McLachlin CJC speaks of the importance of the “objective,” harkening back to the first stage of
the Oakes test, i.e., a “pressing and substantial purpose.”

136. As discussed above, the Court’s opinions in Harper and Bryan downplay the value attached to
political expression over the vehement protests of the minority justices.
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B. A New Approach

Moving then from the abstract to the mechanics of how the above theoretical framework
can be adapted in a new methodology, I propose the following. First, the Court should
openly acknowledge its adoption of a definitional conception to the right to freedom
of expression under section 2(b). Such an approach acknowledges that normative
judgments as to the value of particular speech, as aided by a purposive interpretation
of the guarantee, will guide the level of scrutiny that challenged limits are subject to
under section 1. The broad contours of two decades of section 2(b) jurisprudence and the
specific analysis of deleterious effects under Oakes indicate, with a reasonable measure
of clarity, which forms of expression are closest to the core of section 2(b). Limits on
political expression, as an example of speech at the core of the right, would be subject
to strict scrutiny under section 1, requiring a surpassing purpose and a rigorous analysis
of minimal impairment. Commercial expression, as an example of speech outside the
core, would be subject to intermediate scrutiny, requiring a compelling purpose and a
less exacting analysis of minimal impairment, including more deferential standards as to
Parliamentary conclusions on social science evidence. Finally, restrictions on time, place
and manner, to the extent they are content neutral, would be subject to reasonableness
scrutiny, requiring only a reasonable purpose and a heavily attenuated proportionality
analysis.'”” To the extent that any proposed limit breaches content neutrality, it would be
subject to the subject matter-specific level of scrutiny.'® Finally, the third branch of the
proportionality analysis under Oakes would be retired as regard for the deleterious and
salutary consequences are, under this new approach, infused into the level of scrutiny

applied.’”
In short, the proposed methodological approach would be as follows:

Section 2(b)

* Is the activity in question prima facie expressive?

* How closely tied to the core of the section 2(b) right is the expression at
issue? (Accordingly, reasonableness, intermediate, or strict scrutiny will
be applied under section 1.)

Section 1

* Is the limit prescribed by law?

* Is the purpose for which the limit is proposed of sufficient importance
(i.e., reasonable, compelling, or surpassing importance)?

* Is the limit rationally connected to the purpose?
* Does the limit minimally impair the right?

137. I have not undertaken a full analysis of time, manner, and place restrictions in this paper, but
offer this third category to complete the tiers of scrutiny that | propose. Like the other tiers,
| note that the Court has modulated the strength of scrutiny to suit such limits, in this case
attenuating it, albeit sometimes without expressly saying so. See e.g., Montréal (City) v 2952-1366
Québec, 2005 SCC 62, [2005] 3 SCR 141 [Montréall.

138. For example, a time, place, and manner restriction that restricted political expression, but no
other form of expression, should be subject to strict scrutiny. For an example with such facts, see
Translink, supra note 13. Of course, courts must be alive to the possibility that content-neutral
time, place, and manner restrictions could be used to limit all expression so as to benefit from an
attenuated form of review. Accordingly, to use the facts of Translink, the transportation authority
should not be able to turn around and ban all speech on public buses (subject to reasonableness
review) instead of banning some but not all speech (subject to category-specific review). In
such cases, the Court’s precedents concerning locations continue to be helpful, because they
ask whether the place in question has traditionally been a forum for public expression. That
approach is fully compatible with the standard of reasonableness review proposed here.

139. Hogg, Constitutional Law, supra note 21 at 859.
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C. The Benefits of the New Approach

The above approach is proposed with several benefits in mind. First, the proposed approach
makes explicit the level of scrutiny a court will apply to an impugned governmental act,
thereby yielding clarity and predictability to all concerned parties. As previously noted,
the evolution in the Court’s jurisprudence under section 2(b) suggests a realization that
its jurisprudence cannot stray too far from accepted cultural and political orthodoxy,
lest the Court voluntarily engender doubts about its democratic legitimacy. And so,
notwithstanding the breadth of Jrwin 7oy and the rigours of Oakes, the Court adopted
the contextual approach and deference to Parliament as indispensable handmaidens
to section 2(b) adjudication. But in doing so, it created a black box. Simply too much
information concerning the rigour with which the Court will approach a particular case
is known only to the Court. The adoption of explicit tiers of scrutiny, which are grounded
in a purposive analysis of the section 2(b) right, will allow in some necessary sunlight.
Parliament will know, for example, that the Court will be willing to accommodate less-
than-definitive social science evidence in commercial expression cases under intermediate
scrutiny, but that evidence will be subjected to more rigorous review under strict scrutiny
in political expression cases.

Second, the proposed approach will ensure that limits on expression at the core of the
section 2(b) guarantee are properly subjected to a heightened level of scrutiny. There is
no point in assigning value to the speech if the methodology adopted by the Court does
not take account of that value. Members of the Court have spoken eloquently about the
dangers in diluting the Oakes standard,'*® and I do not disagree. But there /as been a
dilution of Oakes. That dilution, however, is problematic not because of its application to
low value speech, but because of that diluted standard’s application to high value speech,
as I have actempted to show. This is broadly apparent from the lower protection given to
expression rights in Canada as compared with other Western democracies, most especially
our neighbour to the south,"! but it is also specifically apparent from the recent treatment
of limits on political expression, as discussed above. The proposed approach, it is hoped,
will serve as a needed corrective because it imposes prudential limits on the flexibility
available to the Court: Political expression cases must be subject to strict scrutiny, while
commercial expression cases, for example, will be subject to intermediate scrutiny.'4?

Third and finally, the proposed test should serve to make more effective use of the
analytical tools available to the Court. Even the Court has recognized that the third
branch of Oakes’ proportionality analysis is not doing much work, instead leaving the

140. See e.g., Rv Lucas, [1998] 1 SCR 439 at para 115 (QL), 157 DLR (4th) 423 [Lucas].

141. See discussion at note 32, above.

142. One might reasonably argue that such limits, while ensuring that political expression cases are
subject to maximum scrutiny, improperly impose a lower standard of review on commercial
expression cases, for example, when in some instances strict scrutiny is more appropriate.
There are two responses to this line of argument. First, | can find no example in the existing
precedents where the Court has subjected commercial expression cases to higher scrutiny
(with the possible exception of Guignard, discussed at note 110, above), suggesting that the
normative value ascribed to commercial expression generally does not vary (though the Court
has accepted such variation in the cases concerning political expression). Second, subject to
further analysis, it may be that the proposed approach here should be seen as a floor and not
a ceiling on the standard of review. In other words, perhaps courts should retain discretion to
ratchet up the level of scrutiny they subject limits to, but never ratchet that level down. Such a
modification, of course, potentially imposes a higher burden on the government, which may,
if this view is adopted, lack certainty about which level of scrutiny is applicable to a proposed
limit. As clarity and predictability is an expressed goal of the proposed approach here, further
discussion of this modification is left for another day.
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intellectual heavy-lifting to other branches.'® Indeed, there is recognition that it is the
contextual approach that has rendered the third branch redundant:

The subsequent development of the Oakes test, particularly the broad
contextual approach which has been adopted by this Court since the
decision in the Edmonton Journal case, ensures that the rational connection
and the minimal impairment tests are sufficient to determine whether there
is a proportionality between the deleterious effects of a measure, and its
objective.'*

The recommendation to eliminate the third branch as it is currently structured thus has
basis recognized by the Court itself. This is not to say that the intellectual query intended
to be undertaken is without purpose. It is not, but as Justice Bastarache recognized
in 7homson, the Court has usurped that inquiry under the banner of the contextual
approach. The proposed approach merely takes that development one step further by
formalizing it as a device to frame the entire inquiry. The third branch, as it stands, is a
free-standing cost versus benefits analysis. This approach, however, fails to recognize that
the entire section 1 analysis is a cost versus benefit analysis with each of its parts serving
to provide analytical rigour. There is no need for a free-standing inquiry at the last stage.

D. Anticipating Objections

The principal thrusts of the proposal articulated here—the adoption of explicit tiers of
scrutiny and the abandoning of the third branch of the proportionality analysis—are not,
on their own, new ideas. Indeed, both have been considered and dismissed, albeit mostly
in passing, in the Court’s jurisprudence. The more recent case law, however, demands that
this alternative approach be given a second look.

The argument against tiers of scrutiny rests on the idea that they hinder the Court’s
flexibility. Chief Justice Dickson briefly considered and dismissed the possibility of
different tiers of scrutiny in Keegstra. Instead, he pointed to the contextual approach as
a preferable alternative to “inflexible levels of scrutiny,” lest courts “become transfixed
with categorization schemes risks losing the advantage associated with this sensitive
examination of free expression principles.”'® This is a version of the traditional rules
versus standards debate.'¢ It is perhaps not coincidental that the Chief Justice advanced
this line of argument in Keegstra: The case concerned the validity of a statutory provision
criminalizing hate speech, which may more properly be seen as a form of political
expression, as Chief Justice Dickson himself recognized.'”” Too much flexibility, then,
can sometimes be a bad thing. One might reasonably wonder whether the impugned

143. In Thomson, Bastarache J commented in an opinion joined by five other justices:

This formulation has been criticized as merely duplicating what is already accomplished by the
first two stages of the proportionality analysis. As a practical matter, this is confirmed by the
jurisprudence of this Court: there appears to be no case in which a measure was justified by the
first two steps of the proportionality analysis, but then found unjustified by an application of the
third step.

Thomson, supra note 89 at para 123.

144. Ibid at para 124.

145. Keegstra, supra note 1 at para 95.

146. See e.g., Antonin Scalia, “The Rule of Law as a Law of Rules” (1989) 56 U Chi L Rev 1175; Pierre
Schlag, “Rules and Standards” (1985-6) 33 UCLA L Rev 379; Kathleen M Sullivan, “Foreword: The
Justices of Rules and Standards” (1992) 106 Harv L Rev 221; and Cass R Sunstein, “Problems with
Rules” (1995) 83 Cal L Rev 953.

147. Keegstra, supra note 1 at para 90 (“I recognize that hate propaganda is expression of a type
which would generally be categorized as ‘political,’ thus putatively placing it at the very heart
of the principle extolling freedom of expression as vital to the democratic process”). See also
Choudhry, supra note 32 at 517.
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provision in Keegstra would have passed muster if held to the same exacting level of
scrutiny that the dissent employed.'*®

Though the approach proposed here does, of course, sacrifice some flexibility, it is
crucial not to overstate this point."* Adopting tiers of scrutiny is not an invitation for
judges to shackle their minds. Rather, the tiers approach invites self-imposed prudential
limits to ensure that a given category of expression is not under- or over-protected in a
specific instance in a manner wholly out of line with the normative value ascribed to
it by Canadian society. In time, if a bright-line rule requiring all political speech to be
subject to heightened scrutiny is found to be out of step with Charter values as may well
be the case, for example, with hate speech, the better approach is to carefully define an
exception to the rule (effectively, the creation of a sub-category) as opposed to inviting ad
hoc analyses of particular expressive acts on a case-by-case basis.””

More broadly, though, it is important to recognize that the tiers of scrutiny suggested
here are not being imposed from above as much as they arise organically from the Court’s
own jurisprudence. Subjecting limits on political expression to a heightened standard,
for example, merely reflects the broader judgment of Canadian society that it values
political expression more than it values other forms of expression, as recognized by the
Court.”! A particular level of scrutiny does not suggest a default answer in each case or
that no limit will ever pass muster, as seems to be the unspoken fears in the majority
opinion in Keegstra.

Certain members of the Court have also been severe in their criticism of any variation
in the scrutiny applied under section 1, let alone the recognition of category-based tiers.
Writing in dissent in Lucas, Justice McLachlin (as she then was) cautioned that allowing
the “perceived low value of the expression to lower the bar of justification from the outset
of thes. 1 analysis is to run the risk that a judge’s subjective conclusion that the expression
at issue is of little worth may undermine the intellectual rigour of the Oakes test.”>* She
added that such an approach “risks reducing the s. 1 analysis to a function of what a
particular judge thinks of the expression.””® But this criticism is misdirected. First, the
adoption of the contextual approach essentially serves as a screen for precisely the kind of
subjectivity Justice McLachlin hoped to guard against. Second, there is a principled basis
to treat different forms of expression differently, as the Court has repeatedly recognized
elsewhere. Third, the proposal advocated herein proposes different standards of section

148. See Keegstra, supra note 1 at paras 156-340, McLachlin J, dissenting (“Accepting that the
objectives of the legislation are valid and important and potentially capable of overriding
the guarantee of freedom of expression, | cannot conclude that the means chosen to
achieve them—the criminalization of the potential or foreseeable promotion of hatred—are
proportionate to those ends” at para 334).

149. That said, the proposed approach will shift attention to the characterization of speech under
section 2(b). There will be easy cases: For example, a television advertisement by a tobacco
company encouraging Canadians to encourage their MPs to vote against a new cigarette tax
would properly be characterized as political speech. But there may be other facts which pose
a more difficult question as the government jockeys to secure a lower level of scrutiny, while
the claimant seeks to convince the court that a higher level is called for. This discussion, which
places tremendous emphasis on the purposes underlying section 2(b), is a positive development
so long as the Court remains faithful to those purposes by continuing to draw clear distinctions
between different forms of expression. However, where it begins to conflate the categories, as
it sometimes has, even this approach will flounder as previous efforts have. See e.g., Choudhry,
supra note 32 at 517-19.

150. The Supreme Court will soon have the opportunity to engage in such an analysis. See Whatcott
v Saskatchewan (Human Rights Tribunal), 2010 SKCA 26, 346 Sask R 210 (decision on appeal
pending).

151. See note 89, above.

152. Lucas, supra note 140 at para 115.

153. Ibid.
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1 justification based not on subjective perceptions of a particular judge as to particular
expression, but on broader conclusions as to the value of categories of speech as drawn
from the Court’s own jurisprudence on the purpose of section 2(b). Indeed, the perils
which Justice McLachlin was warning about in Lucas are in part precisely what this
proposal hopes to guard against.

The third branch of the proportionality analysis has been the subject of sporadic defences
from the Court. Chief Justice McLachlin offered a defence recently (and rearticulation)
of it in Alberta v Hutterian Brethren.>* She noted that while the earlier stages of Oakes
“are anchored in an assessment of the law’s purpose,” the third branch is the only
analytical element to take “full account of the severity of the deleterious effects of a
measure on individuals or groups.”™ There are two responses here: First, the Court’s
opinions, including at least one crafted by Chief Justice McLachlin, have conceded that
the analysis is actually duplicative.””® Second, and more troublingly, the third branch as
currently contemplated amounts to a naked balancing exercise, as apparently conceded
by the Court.”” Indeed, the rearticulation of the third branch points toward more,
not less, subjectivity in Oakes so long as the Court continues to eschew differentiated

154. Alberta v Hutterian Brethren of Wilson Colony, 2009 SCC 37, [2009] 2 SCR 567 [Hutterian Brethren].
The rearticulation of the third branch was heavily influenced by the approaches to constitutional
rights adjudication of the Supreme Court of Israel and the Federal Constitutional Court of
Germany. See Barak, “Proportional Effect,” supra note 35; Dieter Grimm, “Proportionality in
Canadian and German Constitutional Jurisprudence” (2007) 57 UTLJ 383. Though the Court
adopted much from President Barak’s article, it was, unfortunately, less receptive to one of his
principal points: that “the object component”"—or, in the language of Oakes, whether there
is a pressing and substantial purpose—*“should be given an independent and central role in
examining constitutionality” and that “[wlith respect to the need for realization of the object ...
the need varies according to the nature of the right” (at 371). In other words, the purpose of an
impugned limitation deserves significant attention in the section 1 analysis and the importance
of that purpose should depend on the nature of the particular right in question.

155. Hutterian Brethren, ibid at para 76. Indeed, the “decisive” analysis fell at the last stage in this case.
See the discussion at para 78. | recognize a certain irony in advocating for the abolishment of
the third branch of Oakes precisely at the time that the Court is bolstering its significance. As
Grimm J observed of the difference between the Canadian and German approaches to rights
adjudication (prior to Hutterian Brethren): “Perhaps the most conspicuous difference is that
in Canada, most laws that fail to meet the test do so in the second step [minimal impairment
under Oakes], so that not much work is left for the third step [proportionality] to do, whereas in
Germany, the third step has become the most decisive part of the proportionality test.” Grimm,
supra note 154 at 384. In light of Hutterian Brethren, | hazard that observation will no longer hold
true.

156. In Harper, for example, McLachlin CJC and Major J, dissenting in part, wrote as part of their
minimal impairment analysis: “The difficulty with the Attorney General’s case lies in the
disproportion between the gravity of the problem ... and the severity of the infringement on the right
of political expression.” Then, under the third branch proportionality analysis, they conclude:
“The same logic that leads to the conclusion that the Attorney General has not established
that the infringement minimally impairs the citizen’s right of free speech applies equally to the
final stage of the proportionality analysis, which asks us to weigh the benefits conferred by the
infringement against the harm it may occasion.” Harper, supra note 10 at paras 32, 40 [emphasis
added]. In RJR-MacDonald v Canada (AG), McLachlin J (as she then was) also noted that “it may
not be of great significance where [the] balancing” of the salutary and deleterious effects takes
place provided the balancing is done rigorously. RJR-MacDonald v Canada (AG), [1995] 3 SCR 199
at para 169, 127 DLR (4th) 1. In fairness, however, this counterargument has less weight in light of
the rearticulation of the third branch in Hutterian Brethren, assuming the Court remains faithful
to its new approach.

157. Thomson, supra note 89 at para 126 (“This weighing exercise necessarily admits of some
subjectivity”).
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standards of review.”® In this regard, strikingly neglected in the Court’s defence of
the third branch is the dissimilarity in its application from case to case and sometimes
within the same case. In Bryan, for example, the majority and minority opinions
came to fundamentally different conclusions about the deleterious impact of the same
impugned law: The majority concluded it had an “extremely small” impact, while
the minority countered that with a “profound” harm to “core political speech.”®® A
similar dichotomy existed on the salutary effects, where the majority focused on the law’s
positive impact on the “fairness and reputation of the electoral system as a whole, a pillar
of the Canadian democracy,”® while the minority “saw speculative, inconclusive and
largely unsubstantiated” benefits.'? The distinction between these conclusions is telling:
When a side wanted to emphasize an effect, it identified it at a higher level of abstraction,
whereas when it wanted to deemphasize it, it identified it at a lower level of abstraction.
In contrast to this see-saw approach to the third branch, the proposed tiers of scrutiny
entrench the high-level abstract judgments into the test itself. In other words, under the
approach articulated here, accounting for the severity of the infringement is hard-wired
into the whole fabric of the section 1 analysis thereby constraining the normative value
that can be ascribed to specific deleterious and salutary effects.'®®

The continuing use of the third branch may make some sense if the Court accepted the
possibility of American-style as-applied challenges in Charter cases,'* but it has not
done so. For example, one might imagine a scenario where the deleterious impact on a
particular Charter claimant is disproportionate as compared with others. In such cases,

158. President Barak, whose ideas, as | noted above at note 154, are reflected in the new approach
to the third branch, acknowledges this criticism: “The ... argument is that the values-based
understanding of the third step empties it of any objective standard, turning it into a mechanism
for judicial subjectivity and judicial activism.” His response to this criticism is that there is, in fact,
an objective standard: the requirement that “the greater the limitation of human rights is, the
more important the purpose must be in order to justify it.” Barak, “Proportional Effect,” supra note
35 at 381-82 [emphasis added]. But this rebuttal falls flat in the Canadian context: Though such
differentiated standards may exist in the Israeli jurisprudence, the Supreme Court of Canada has
all but neutered the first branch of Oakes (the finding of a pressing and substantial purpose). See
e.g., Hutterian Brethren, supra note 154, LeBel J, dissenting (“In general, courts have only rarely
questioned the purpose of a law or regulation in the course of a s. 1 analysis. The threshold of
justification remains quite low and laws have almost never been struck down on the basis of an
improper purpose” at para 188).

159. Bryan, supra note 93 at para 51.

160. Ibid at paras 107, 128.

161. Ibid at paras 49-50 [emphasis in original].

162. Ibid at para 107.

163. It is worth noting that the pattern identified here has continued since the rearticulation of Oakes’
third branch. See Hutterian Brethren, supra note 154, McLachlin CJC (“While the limit imposes
costs in terms of money and inconvenience as the price of maintaining the religious practice of
not submitting to photos, it does not deprive members of their ability to live in accordance with
their beliefs. Its deleterious effects, while not trivial, fall at the less serious end of the scale” at
para 102) and Abella J, dissenting (“the constitutional right is significantly impaired; the ‘costs’
to the public only slightly so, if at all” at para 175); Toronto Star Newspapers Ltd v Canada, 2010
SCC 21,[2010] 1 SCR 721, Deschamps J (“I must find that in the context of the bail process, the
deleterious effects of the limits on the publication of information are outweighed by the need
to ... guarantee as much as possible trial fairness and fair access to bail. Although not a perfect
outcome, the mandatory ban represents a reasonable compromise at para 60) and Abella J,
dissenting (“A mandatory ban on the evidence heard and the reasons given in a bail application
is a ban on the information when it is of most concern and interest to the public” at para 76).

164. In the United States, litigants can challenge the constitutionality of federal statutes in two ways:
They can bring a “facial” challenge to a law asking a court to hold it unconstitutional in all of its
applications or they bring a narrower “as-applied” challenge asking a court to hold the statute
unconstitutional as applied to the particular facts of the instant case. If the challenge is successful,
in the former case the statute may no longer be enforced under any circumstances, whereas in
the latter case it may still be enforced in circumstances dissimilar to those raised in the challenge.
See Michael C Dorf, “Facial Challenges to State and Federal Statutes” (1994) 46 Stan L Rev 235.
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the third branch may have some utility by offering an analytical mechanism to recognize
claimant-specific consequences unrecognized elsewhere. The concept of as-applied
challenges, however, has been rejected in Canada.'®

Finally, it is worth noting that any suggestion that particular expression should be
treated differently than other expression runs up against the long-standing prohibition
against content-based distinctions.'®® It is important to recognize, however, that content
neutrality actually materializes in two distinct forms: subject matter neutrality (not
discriminating between commercial expression and political expression, for example)
and viewpoint neutrality (not discriminating between prochoice and prolife advocates,
for example). The experience with section 2(b) suggests that the Court has long gotten
over subject matter distinctions and that this is no longer a serious concern. Viewpoint
discrimination, however, should be guarded against, even though the Court has strayed
on this as well.!”

CONCLUSION

It is surely ironic that Chief Justice McLachlin, who has been one of the most ardent
critics of differentiated review standards under section 1,'®® is now ostensibly comfortable
with the Court’s deferential approach to low value speech, including commercial
advertising,'” yet she appears deeply alarmed by its approach to high value speech like
political expression. For instance, the Chief Justice and Justice Major, in their dissenting
reasons in Harper, implored their colleagues to recognize that “political speech ... is the
single most important and protected type of expression” under the Charter.” What
that plea could accomplish, however, was severely limited within the framework now
employed by the Court: There was no mechanism to recognize the special value they—
and the Court—have ascribed to political speech under section 1, including through a
higher standard of review. I hope that this paper has suggested a remedy to that dilemma
and the one with which I began: When not all expression is equally worthy of protection,
not all expression should be equally protected. It is a conclusion that is as simple as it is
obvious.

Though the full impact of the methodology proposed here is beyond the scope of this
short paper, the most obvious implications are clear. In the realm of political expression,
several of the Court’s recent precedents would have been decided differently under
stricter scrutiny. It is doubtful, for example, that the legislation in Bryan could fulfill
the requirement of having a surpassing importance or even that the ban was rationally
connected to the objective when so many alternative media sources could provide the

165. Rocket, supra note 1 at para 45. See also Montréal, supra note 137 at para 172, Binnie J (“The
Oakes test ... requires the Court to determine whether the means chosen are proportionate to
the legislative objective, not what the effects of the infringing law are in the case of a particular
accused. If it were otherwise, a law could be valid in some situations and not others, creating an
unpredictable patchwork”).

166. Irwin Toy, supra note 2 at para 49.

167. See earlier discussion regarding viewpoint discrimination in Keegstra at note 147, above.

168. Lucas, supra note 140 at para 115.

169. JTI-Macdonald, supra note 127 at para 68.

170. Harper, supra note 10 at para 11.
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public with the targeted information."”" It is also doubtful that the limits in Harper could
be held to be minimally impairing. That said, it is difficult to assess such questions in
isolation. The precise contours of one tier as compared to another are difficult to explain
without a more detailed analysis and I leave for another day—and another paper—the
question of how precisely to animate the particular standards proposed here. It also
bears noting that I have not discussed how other categories of expression, including,
for example, artistic expression and press freedoms, should be adjudicated under this
new methodology. Though I will resist the temptation to offer any firm conclusions in
the absence of a more rigorous analysis, the suggested approach should not come as a
surprise: A purposive interpretation of section 2(b) must guide any determination as to
the level of scrutiny to which limits on such categories of expression will be subject.

In an essay so focused on the legacy of a particular case, it is perhaps worth returning to
it in closing. Justice Mclntyre, in his often-overlooked dissent in frwin Toy, concluded
that the Court’s decision to uphold limits on advertising to children “represent[ed] a
small abandonment of a principle of vital importance in a free and democratic society.”’?
He further observed: “Our concern should be to recognize that in this century we have
seen whole societies utterly corrupted by the suppression of free expression. We should
not lightly take a step in that direction, even a small one.””® Though I would suggest
that Justice Mclntyre was likely too alarmist, his point nonetheless resonates. The result
of steps taken by the Court over the last two decades has been to dilute the protections
guaranteed by section 2(b).

It is time then to consider taking a step back.

171. On 13 January 2012, after this article had been completed, the Minister of State for Democratic
Reform announced—via Twitter, no less—that the government would seek to repeal the section
of the Canada Elections Act that had been unsuccessfully challenged in Bryan. The Minister’s
explanation was telling: “The ban, [enacted] in 1938, does not make sense with widespread
use of social media and modern communications technology.” Notably, he added in another
tweet that “Paul Bryan should be acknowledged for his advocacy on this issue.” Tim Uppal’s
Twitter Feed (13 January 2012), online: <https://twitter.com/#!//MinTimUppal>. Just a few months
earlier, the Chief Electoral Officer of Canada, in a report to Parliament, had advised that “the
growing use of social media puts in question not only the practical enforceability of the rule,
but also its very intelligibility and usefulness in a world where the distinction between private
communication and public transmission is quickly eroding. The time has come for Parliament
to consider revoking the current rule.” Report of the Chief Electoral Officer of Canada on the 41st
General Election of May 2, 2011 (Ottawa: Elections Canada, 2011) at 49. See also Canada Elections
Act, SC 2000, c 9, s 329 (“No person shall transmit the result or purported result of the vote in an
electoral district to the public in another electoral district before the close of all of the polling
stations in that other electoral district”).

172. Irwin Toy, supra note 2 at para 104.

173. Ibid.
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ARTICLE

NET-NEUTRALITY REGULATION IN
CANADA: ASSESSING THE CRTC'S
STATUTORY COMPETENCY TO REGULATE
THE INTERNET

By Jeff Miller*

CITED: (2012) 17 Appeal 47-62

INTRODUCTION

Establishedin 1976, the Canadian Radio-televisionand Telecommunications Commission
(CRTC) was conceived as an administrative body concerned with the maintenance
of a distinctive Canadian culture and the fostering of a competitive environment for
the development of a strong domestic telecommunications industry. Moreover, it was
to serve as a regulatory tool to ensure the dissemination of telecommunications and
broadcasting services and technologies to all Canadians in a manner that was affordable
and reliable.! While its initial regulatory purview consisted principally of telephone and
broadcasting media, technological advances in the years since its creation have led to
new technologies that use these two basic services as a technical foundation, but are
distinct in their operations and the content that they provide. Among these, the internet
can probably be said to have had the most profound impact on the landscape of mass
communication in Canada.

The internet is distinct from prior electronic means of communication for three reasons.
First, it is a decentralized medium of mass communication, both in its technical form
and in its ownership structure. Unlike broadcasting, the internet does not disseminate
its content from a restricted number of hubs. There are no significant points in its
architecture from where it can be centrally organized and ownership of the internet
and its content is highly dispersed. Second, it is user-centric. In contrast to the mono-
directional nature of traditional broadcasting and the single-use function of telephones,
the internet is interactive and malleable in its form. Third, the content of the internet
is beyond the capacity of any one jurisdiction to effectively regulate.? The networks
which form the substructure of the internet are transnational in scope. The origins of
the internet as a United States Department of Defence initiative in the late 1960’s to
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create a computer network capable of surviving catastrophic nuclear attacks is reflected
in its current form as highly dispersed and liberated from dedicated infrastructure for
its operations. This is unlike traditional telephony and broadcasting media that rely
on fixed, central production and transmission infrastructure that is easily subjected to
regulation.

As the prevalence of the internet as a form of mass communication has increased, so
have calls for the application of regulations to preserve the openness and integrity of
the internet in its current form.* While it is not practical for the nature of the content
transmitted across the internet to be regulated, the operation of the internet across
existing telecommunications infrastructure means that the treatment of this information
by telecommunications operators can theoretically be subject to regulation. Proposals
for so-called “net-neutrality” regulation have emerged which seek to place constraints
on the ability of telecom network operators to either constructively or destructively
interfere with data traffic on their networks. This proposal has gained significant
traction in North America and, in particular, the United States, where the Federal
Communications Commission (FCC) has acknowledged the vital importance of such
regulation in protecting the essential nature of the internet.* In Canada, while public
support is strong for net-neutrality regulation, the CRTC has yet to seriously consider it
as either necessary or effective. Though this stance is partially informed by the CRTC’s
established deference to the market in regulatory matters relating to new technologies, it
is also influenced by a pervasive belief within the commission that the organization lacks
the legal authority to regulate the internet in this way.> The CRTC’s primary constating
statute, the Telecommunications Act,® makes allowances for the regulation of emergent
communications technologies not contemplated when the act was written.” Nonetheless,
the commission has consistently taken a narrow view to this latitude, characterizing
the decision that it would have to make in this instance as one of law that it does not
have the capacity to assess. This position has been bolstered by a recent American court
decision which found that the FCC did not have the legal jurisdiction to implement net-
neutrality regulations.®

This paper takes the position that it is likely that the CRTC does indeed have the legal
jurisdiction to make such a regulatory decision. This will be evidenced by the Canadian
courts’ historically deferential approach to the CRTC on matters of substantive
review. Through an analysis of the relevant issues and of the case law concerning the
regulatory breadth of the CRTC, this paper will demonstrate that the implementation
of net-neutrality regulations would likely be treated by the courts as being within the
commission’s legitimate mandate.

The paper will pursue this argument by first outlining the two theoretical perspectives
which will guide its structure: Dialogue Theory and Law and Economics. These
perspectives contextualize the legal, economic, and social factors that define the purpose
and operation of the CRTC. It will then move into an analysis of the role of the CRTC
in regulating Canada’s telecommunications industry and a discussion of the issue of net-
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neutrality. Subsequently, the paper will delve into the general attitudes displayed by the
judiciary towards the CRTC on matters of substantive review through the analysis of
four significant cases. Finally, the principles and positions elicited through these cases
will be applied to the net-neutrality issue to ascertain whether the courts would likely
treat such regulation as being within the purview of the commission.

I. THEORETICAL PERSPECTIVES

This paper’s arguments will be informed by two theoretical perspectives: Dialogue
Theory and Law and Economics.

A. Dialogue Theory

First proposed by Peter Hogg and Alison Bushell, Dialogue Theory conceives of the
legislative and judicial branches as being engaged in a dialectical relationship with one
another.” This relationship causes each body to be responsive to the actions of the other in
an ongoing cycle of statute development and judicial rulings. Both parties work mutually
to guide legislation toward effectively addressing policy concerns while maintaining
fidelity to the precepts of the Constitution. Hogg and Bushell assert that Dialogue
Theory is an important normative underpinning of the ability of the courts to engage
in judicial review.!® While this statement was made in regard to the review of legislation
that engages Charter rights, the general notion that judicial review is part of an ongoing
process of dialogue between the two branches serves to legitimate the substantive review
of administrative decisions as well.

This theoretical perspective provides a foundation on which the essential nature of this
paper’s thesis can be understood. The question of whether the CRTC has authority
to enforce net-neutrality regulation is premised, in part, on the ambiguity of the
articulations made by the judiciary on the breadth of the commission’s authority. While
the CRTC has adapted its practices to accommodate the limits defined by the courts,
the absence of clarity in the courts’ communications as to how internet regulation is
likely to be treated has prevented the CRTC from confidently moving forward on this
endeavour. In this instance, the so-called dialogue between the courts and a delegated
decision-making authority has yielded uncertainty due to the absence of a clear signal
from the courts to which the CRTC could respond. Despite this lack of a definitive
signal, however, this paper will argue that the CRTC already has the legal competency
to enter this new regulatory arena.

B. Law and Economics

The paper will also employ theoretical assumptions originating from the Law and
Economics school of thought. Drawing from the work of Richard Posner, the Law
and Economics theory yields valuable insight as to the relationship between a society’s
legal structures and its economic practices. It is founded on the assumption that the
principal dynamic underlying the evolution of the law is the accommodation and
institutionalization of the dominant economic system." The means by which the law is
expressive of economic concerns is both direct and indirect. In the areas of law which
directly touch upon matters of explicit economic concern, such as contracts and torts,

9. Peter Hogg and Allison Bushell, “The Charter Dialogue Between Courts and Legislatures” (1997)
35 Osgoode Hall LJ 75.
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this relationship is obvious. But in legal disciplines more grounded in social or political
regulation, this relationship is also evident, albeit more implicitly, as a result of the social
norms and values perpetuated by the hegemonic economic structure finding expression
in judicial decisions on these matters. For example, the tendency of the courts to adopt
individualist and market-based solutions to questions of economic concern can be said to
reflect the progression of Canada’s political economy towards market liberalism.

This theoretical perspective will be used in this paper to explain the approach of the courts
towards the substantive review of CRTC decisions over time. While the courts have
traditionally granted significant deference to the CRTC, this deference has nonetheless
been constrained by the interest of the courts in maintaining the primacy of the market
as the principal ordering mechanism in this important industrial sector.

Il. THE CRTC AND NET-NEUTRALITY

A. The CRTC: Background

The CRTC was established in 1976 to consolidate the various federal regulatory bodies
which had jurisdiction over electronic communication media. Since 1993, its authority
has been vested in two federal acts: The Broadcasting Act and the Telecommunications
Act. For the purposes of net-neutrality regulation, the latter act is the most relevant. The
2010 Supreme Court of Canada decision in Re Broadcasting Act'* effectively ruled out
the possibility of finding justification in the Broadcasting Act for regulations concerning
the internet.

Section 7 of the Telecommunications Act outlines the broad policy objectives pursued by
the Actand, by extension, the CRTC, in the field of telecommunications. These objectives
are premised on the acknowledgement by Parliament that the telecommunications
industry is a vital component of the integrity and maintenance of Canadian
sovereignty: “..telecommunications performs an essential role in the maintenance
of Canada’s identity and sovereignty.”"? Academics, such as the eminent Canadian
economic historian, Harold Innis, have asserted that the historical importance of the
communications industry to Canada has been a function of the country’s highly dispersed
population and close proximity to the United States, the global cultural hegemon.!

12.  Broadcasting Act (Can.) (Re), [2010] FCJ no 849 (QL).
13.  Telecommunications Act, supra note 6 at s 7.

14. Innis, Harold, Essays in Canadian Economic History (Toronto: University of Toronto, 1956), edited
by Mary Q Innis at 220.
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Section 7 enumerates nine specific objectives.” These goals can be distilled into two
broad overarching themes: (i) the effective provisions of telecommunications services to
the consumer, and (ii) the facilitation of a robust domestic telecommunications industry.
On the first theme, subsections (a), (b), (h), and (i) empower the CRTC to promote
the development of consumer services that are affordable, reliable, respective of privacy
and social needs, and which provide reasonable levels of service to all areas of Canada’s
geography. On the second theme, subsections (a), (c), (d), (¢), and (g) direct the CRTC to
act to preserve domestic control over the industry, enhance the national and international
competiveness of the sector, and stimulate research and innovation. Section 7 grants
regulatory jurisdiction to the CRTC to ensure that these interests are met, but constrains
this jurisdiction by way of subsection (f), which asserts the intention of Parliament
“...to foster increased reliance on market forces for the provision of telecommunications
services.” Regulation is intended to be minimalistic and focussed on instances where the
market is patently unable to achieve the desired ends of the Act.

The regulatory tools that the CRTC is vested with to implement these objectives are
various, ranging from the setting of rates for consumer services, the granting of licenses
to telecommunications operators, and the creation of guidelines for the operation of
these companies.

Although the internet as a mode of popular communication was not contemplated at the
time of the constating statute’s formation and is therefore not mentioned specifically in
the Act as a regulated medium, section 7 grants flexibility to the CRTC to discern the
appropriate regulations to be applied to new technologies. Putting aside, temporarily,
the question of whether the constating statute grants sufficient flexibility to enforce net-
neutrality, academics have proposed that the technical grounds for the enforcement of
net-neutrality can be found in section 36 of the Act.'® Section 36 provides an explicit
statement against the ability of infrastructure operators to interfere with the content
transmitted over their systems on behalf of the public.”

15. Telecommunications Act, supra note 6 at s 7:
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B. Net-Neutrality Defined

Historically, telephone networks were heavily regulated in North America by national
regulatorsso as to ensure adequate competition and to foster innovation in the development
of new technologies. In Canada, the CRTC and its predecessor agencies used provisions
allowing for the prohibition of network operators to interfere with the content moving
across their systems to create a “neutral” environment for the growth of new enterprises
and technologies.”® Under this regulatory model, incumbent telecommunications
operators such as BCTel and Bell Canada were prevented from discriminating against
traffic on their proprietary networks belonging to smaller operators who did not have the
resources to construct networks of their own. This promoted diversification in Canada’s
telecom industry and prompted the development of novel voice and data services by
these smaller industry players.

With the proliferation of the internet, however, network operators have called for the
restriction of these provisions to solely voice traffic.!” Voice traffic is in contrast to data
traffic, which has expanded exponentially since the popularization of the internet in the
late 1990’s. Telecommunication operators have argued that this increase has severely
strained the capacity of their networks and has diminished the quality of service that
they can provide. They have argued that the traditional network neutrality rules that
have applied to voice communications are functionally and legally incompatible with
data communications.”” Unlike voice, data traffic is heterogeneous, meaning that it is
comprised of multiple types of transmissions which can be prioritized, such as worldwide
web traffic and traffic emanating from file-sharing applications like BitTorrent. They also
argue that current laws do not grant suficient discretion to regulatory bodies to regulate
data transmissions in the same way as voice transmissions.? In regards to the CRTC’s
competency on this matter, they note that such regulation would, in fact, contradict the
broad objectives of the CRTC as enumerated in section 7 of the Telecommunications Act.
Specifically, they point to subsections (b) and (f), which address consumer interests and
regulatory minimalism, respectively.??

C. Methods of Regulating Data Traffic

Without a definitive statement from regulators indicating an intention to extend the
traditional neutrality provisions to cover data services, four options have emerged which
enable network operators to influence the traffic on their networks with the goal of
making them more efficient.”

The first involves the outright blocking or degradation of content and applications using
the network. The possibility of this occurring was made apparent in 2005, when TELUS
blocked public access to the then-striking Telecommunications Workers Union’s (TWU)
website because it contained pictures depicting company employees crossing the union’s
picket lines. TELUS justified this action by arguing that the display of such pictures
jeopardized the safety of those depicted. While this is an extreme example of an operator
directly impinging on the content transmitted over a network, it nonetheless indicates
that it is well within the technical capacity of an operator to do so and that operators
consider this form of interference as a valid option to deploy on their networks.

18. Barratt, supra note 3 at 297.

19. Adeyinka, supra note 16 at 18.
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24. Ibid at18.
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The second option involves the implementation of discriminatory network management
practices. This option concerns the preferential treatment of specific classes of data.
Without a definitive stance on net-neutrality by the CRTC, Bell Canada has already
implemented a technology called Deep Packet Inspection (DPI) to interrogate and
classify data on its network. According to Bell Canada’s submissions to the CRTC, this
technology is specifically targeted at data produced by peer-to-peer file sharing programs,
which Bell Canada and other major networks argue are consuming a disproportionate
share of network bandwidth relative to the small number of customers actually using it.”
Once identified, the speed at which this data is transferred over the network is reduced
to accommodate conventional internet traffic. Comcast, the largest provider of internet
services in the United States, has also implemented this technology on their network.?

The third option involves the prioritization of a network operator’s own applications
and services on its network, thus reducing the amount of bandwidth consumed by non-
proprietary applications. It is suspected that this practice has already been adopted by
Shaw Communications, which Vonage Canada has accused of “de-throttling” its voice
over IP (VOIP) solution in favour of Shaw’s own service.”

The fourth option that would enhance the ability of network operators to manage their
networks is the creation of a tiered service structure. Although this model has not yet
been pursued by network operators and internet service providers (ISPs) in Canada, it
would allow these companies to exert the greatest control over how their networks are
utilized and would be the most lucrative of the four options. Alexander Adeyinka, Vice
President of Regulatory Law & Policy at Rogers Communications Inc., proposes that
this option would alter the character of the internet.”® While the basic structure would
remain the same, specialized content would be compartmentalized. The provision of
the internet to consumers would resemble the way in which cable television is currently
provided; access to certain areas of the internet and higher bandwidth utilization caps
would be contingent on what tier a customer subscribed to. Davina Sashkin, noted
American communications lawyer, remarks that several American telecommunications
providers are already actively considering the creation of such a “two-tiered” model for
internet delivery whereby content providers would be charged additional fees to have
their content made available on the higher speed broadband tier.?

D. Arguments in Favour of Net-Neutrality

Proponents of net-neutrality argue that the internet has only developed into its current
form because of the now-waning assumption that data traffic was protected by the
traditional network neutrality principle. They argue that the assumed neutrality of data
networks has facilitated the innovation and entrepreneurship which has come to typify
the internet.*® With network operators being unable to intervene in the content or form
of data traffic, no party has been able to exert holistic control over the development
of the medium. Unlike more centralized media such as television and radio, where
ownership and editorial control can be concentrated, the internet is open to anyone as
a platform for communication and innovation. Innovative companies such as Google
have only been able to emerge because of the absence of entry barriers, such as expensive
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infrastructure or the domination of restrictive ownership conglomerates. Therefore,
proponents of network neutrality argue that the continued evolution of the internet as a
tool with seemingly infinite applications is driven by the absence of established structures
otherwise prohibited by network neutrality regulations.”

Proponents also argue that the regulation of data networks by their operators would
constrain innovation by positioning network operators as the principal architects of the
internet.? With only a handful of operators controlling the networks over which the
internet predominantly exists, decisions as to the further development of the internet and
the applications on it would be made by a concentrated set of interests.*® For innovations
to be successful in this environment, they would have to accord with the interests of
the operators in order to receive favourable placement and treatment on the internet.
The interests of internet users would still be relevant, albeit filtered through those of the
operators. Thus, the growth of the internet would likely be less spontaneous and more
homogenous, with spaces for innovation and niche interests being reorganized to agree
with the profit motive of the operators.

Proponents of net-neutrality have also argued that the advantages of deregulation
proposed by network operators are, in fact, contradictory. Specifically, the arguments
made by operators that deregulation would promote greater innovation in content and
delivery services are considered by proponents to be untrue for the aforementioned
reasons.> Proponents contend that the concentration of control and ownership, which
would likely occur in the case of a deregulated internet, would suppress innovation and
that efficiency arguments are a distraction from the underlying interest of operators to
avoid the expense of having to increase network capacity. Sashkin argues that the absence
of public regulation would facilitate the emergence of a private regulatory paradigm
in which network operators would self-regulate. Industry self-regulation would exclude
interests contrary to those of the operators and jeopardize the free-market character of
the internet otherwise protected by ensuring that network operators remain neutral
entities in the transmission of information.?®

E. The CRTC’s Position on Net-Neutrality

While the CRTC currently lacks a coherent policy position on net-neutrality, it can be
deduced from the commission’s decisions on internet regulation and policy positions
on the internet, generally, that it presently does not favour regulation in this area. This
position stems, in part, from the historical predilection of the commission to defer to
market forces and the increasing prevalence of a neo-liberal ideology in government that
eschews economic regulation.*® But, also contributing to this position is a belief held by
the CRTC that its constating legislations do not grant it the jurisdiction to regulate in
the way required to enforce net-neutrality.

This sentiment was expressed in its well-known “New Media” policy paper released in
1999.% In it, the CRTC defined its likely jurisdiction as covering only audio and visual
services on the internet. This notably excluded primarily alphanumeric services. Given
that the bulk of services over the internet at that time were alphanumeric, this lent itself
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to a policy orientation that was decidedly passive and which remains unmodified today,
even despite the increasing availability of audio-visual media online and the opportunities
which this would theoretically present for regulation. This limited definition was in line
with the CRTC’s organizational competency in regulating solely audiovisual mediums,
but it was also crafted in response to previous judicial reviews of CRTC decisions, which
the board believed limited its discretion to interpret the constating statutes. Their primary
concern was that the section 36 constraint on the ability of network operators to interfere
in the traffic crossing their networks could only be activated in egregious circumstances,
such as where the operator deliberately blocks specific content.? This reasoning is based
on the type of network neutrality traditionally enforced on voice services. Due to the
homogenous nature of voice traffic, operators can only regulate it in a binary fashion: it
is either admitted or rejected. Data traffic, conversely, is more diverse and is susceptible
to more forms of operator regulation as discussed previously, thus making it unsuited to
this rudimentary conception of network interference.

This orientation was operationalized by the CRTC in its 2008 decision on an application
by the Canadian Association of Internet Providers (CAIP) against Bell Canada.®” The
subject of this application concerned a complaint regarding Bell Canada’s deployment
of traffic-shaping technologies on its network. CAIP argued that this technology
discriminated against legitimate voice-over IP and file-sharing applications that used
the network.*” They advanced the contention that such intervention by an operator in
its network was prohibited under section 36 without explicit approval from the CRTC.
In its ruling, the CRTC did not provide direct approval of Bell’s measures. Instead,
they determined that section 36 of the Telecommunications Act was not engaged in this
instance for two reasons. First, this action did not entail the exercise of editorial control
by Bell over the content on its network and, second, the measures were not targeted at
excluding the ability of particular applications to access the network.* These conditions
represent the extreme end of traffic regulation and prevent the regulation of increasingly
popular discrete modes of network regulation, such as Bell’s DPI technology, by section
36. This narrow interpretation of section 36 was likely founded in the CRTC’s belief
that it lacked the statutory authority to interpret the legislative intent of the section as it
applied to these more discrete, albeit similarly adverse, means of network management.
This ruling was not appealed and, to date, no similar cases have appeared before the
commission.

This restrained interpretation of section 36 of the Telecommunications Act found further
justification in the April 2010 US District of Columbia Circuit Court of Appeal ruling
in Comecast v. FCC.** The subject of this case was a decision made by the American
equivalent to the CRTC (the FCC), preventing Comcast from deploying the same
traffic-shaping technology that Bell Canada used in the CAIP decision. Appealing this
decision to the courts, Comcast argued that the FCC did not have the legal jurisdiction
to expand existing neutrality provisions protecting voice traffic to encompass data traffic
as well. The court agreed with this statement and rendered FCC regulations targeted at
the enforcement of net-neutrality ultra vires.** While the constating statutes of the FCC
and CRTC differ, this case has nonetheless served as a signal to the CRTC of the perils
it may potentially face if it pursues the enforcement of net-neutrality.
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lll. TREATMENT OF THE CRTC BY THE COURTS

Historically, the courts have granted the CRTC broad deference to make decisions and
regulations concerning matters under its jurisdiction. However, the question of what
constitutes the commission’s legitimate jurisdiction is a question on which the courts have
yielded mixed results. In this section, four cases will be used to chart the general attitudes
of the court in substantive review proceedings concerning the regulatory purview of
the commission. Specifically, the courts’ treatment of the four factors enunciated in the
Dunsmuir'® test for substantive review will be assessed: (i) the presence or absence of
a privative clause, (ii) the expertise of the administrative body, (iii) the purpose of the
specific provision, and (iv) the nature of the question as being one of fact or law.” This
will assist in determining whether the courts would approve of the use of section 36 of
the Telecommunications Act to justify the enforcement of net-neutrality.

A. Canadian Broadcasting Corp. (CBC) v. Metromedia CMR Montreal
(IICBCII)

The first case is a Federal Court of Appeal decision called Canadian Broadcasting Corp.
(CBC) v. Metromedia CMR Montreal® Tt concerns an appeal of a CRTC decision
wherein the commission rejected the CBC’s application for an additional radio station
licence in the Montréal market. While the subject matter of this case does not deal with a
question of jurisdiction directly, it does serve to outline the general attitude of the courts
on two issues that are relevant to the substantive review process as adopted in Dunsmuir:
expertise and the privative clause.

On the issue of expertise, the Court noted the highly specialized role that the CRTC had
in regulating the telecommunications industry in Canada.*’ Recognizing the importance
of this industry to the economic and cultural vitality of the country, the Court
acknowledged that the expertise required to make decisions on matters within this area
required a high level of expertise which the courts did not possess. The highly nuanced
nature of the commission’s decisions that often entailed the balancing of important
competing factors, namely the goods of the public and of the industry, necessitated that
these decisions be vested in an organization which had the capability to gather and assess
the broad range of facts relevant to the decision. As well, the position of the CRTC as
promoting cultural and economic nationalism meant that its activities were inflected
by particular ideological elements which were beyond the competency of the courts to
objectively assess.”® Because of the significant weight that courts often assign to expertise
in the Dunsmuir approach, the highly specialized nature of the CRTC’s expertise has

resulted in a historical deference towards the commission in instances of judicial review.

On the issue of the privative clause, the Court in CBC noted the peculiar absence of
a negative privative clause in the Telecommunications Act shielding the proceedings of
the CRTC from judicial review.* They noted that without the explicit intention of
Parliament, communicated through the inclusion of a negative privative clause, courts
have been considerably less likely to grant such broad deference to administrative bodies.
Indeed, the inclusion of a positive privative clause in section 63 of the Act invites the
characterization of the CRTC as a quasi-judicial body and thus exposes it to a more
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48. Ibid at para 6.
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rigorous assessment by the judiciary. The Court reconciles this apparent contradiction
by emphasizing, once again, the distinctive nature of the expertise possessed by the
commission. The weight of this expertise extends to questions of law as well as fact,
thereby limiting the viability of section 63 as a successful avenue of appeal.

B. Barrie Public Utilities v. Canadian Cable Television Association
(“Barrie”)

The second case is Barrie Public Utilities v. Canadian Cable Television Association.®
The 2003 Supreme Court of Canada decision regards a determination by the CRTC
that it has the jurisdiction to compel utility operators to accept the connection of
telecommunications lines to their transmission poles. The CRTC based this finding on
section 43(5) of the Telecommunications Act which gives the CRTC jurisdiction over
“the supporting structure of a transmission line.” The commission interpreted this
to extend to support structures of all types, not just those specifically used to support
telecommunications lines. The Court found that the CRTC did not have such jurisdiction
and overturned the original CRTC decision involving the litigants, which was based on
this false determination.’® This case is significant because it demonstrates an important
limit to the deference that the courts are willing to grant to the CRTC.

In reaching this verdict, the Court applied the four-factor Pushpanathan® test, which was
the accepted substantive review model at the time, to determine the degree of judicial
deference that the CRTC was warranted. On the first factor, the presence or absence of
the negative privative clause, the Court did not find one.’*

On the second factor, expertise, the Court ruled that the CRTC lacked the competency
to decide on the question of what constituted a supporting structure for the purposes
of the Telecommunications Act.>® While the Court acknowledged the Federal Court of
Appeal’s characterization of the CRTC’s expertise in CBC, the Supreme Court held that
the question in this case exceeded the commission’s core expertise in telecommunications
technology. Because utility support structures used for purposes other than supporting
solely telecommunications infrastructure are sites of convergence for multiple regulatory
arenas, such as electrical and gas, the CRTC’s expertise in telecommunications was
insufficient to regulate in the interests of these sectors as well.

On the third factor, the purpose of the provision, the Court ruled that section 43(5)
did not induce the commission to make a decision that the character of which was
polycentric.’® According to Pushpanathan, polycentricity is a condition of administrative
decision-making whereby the administrative actor balances multiple interests in making
decisions. The Court ruled that section 43(5) does not, in fact, empower the CRTC
to decide on what constitutes a “supporting structure”; it does not vest the CRTC
with a particular duty that requires the consideration of competing interests prior to
its application. Rather, the Court interprets the principal function of the section as
granting adjudicative authority to the CRTC to hear disputes concerning the access
of telecommunications companies to shared telecommunications infrastructure. The
duty explicitly given to the CRTC by this provision is to hear these disputes. The
implementation of the commission’s discretion as to the balancing of competing interests

50. Barrie Public Utilities v. Canadian Cable Television Association, [2003] SCJ No 27 (QL).
51.  Telecommunications Act, supra note 6 at s 43(5).

52. Barrie, supra note 50 at para 43.

53. Pushpanathan v Canada (Minister of Citizenship and Immigration), [1998] 1 SCR 982.
54. Barrie, supra note 50 at para 11.

55. Ibid at paras 12-16.

56. Ibid at para 17.
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occurs subsequent to this and is influenced by the relevant provisions engaged in the
adjudicative process.

On the fourth factor, the nature of the problem, the Court determined that it is a “purely
legal” question.” What constitutes the “supporting structure of the transmission line”
is an interjurisdictional decision that requires input from stakeholders from beyond
the telecom sector. While Justice Gonthier notes that “..even pure questions of law
may be granted a wide degree of deference where other factors suggest the legislature
so intended,” the Court determines that the interjursidictional nature of this decision
would place it beyond the legitimate purview of the CRTC.5®

Asaresult of this test, the Court determined that a correctness standard was appropriate.”’
On this basis, the original decision was overturned.

C. ReBroadcasting Act

The third case is more recent, having been decided in 2010 by the Federal Court of Appeal.
It is entitled Re Broadcasting Act*® and was a reference case submitted to the Court by the
CRTC on the issue of whether the commission could classify network operators and ISPs
as broadcasters for the purposes of the CRTC’s other constating statute, the Broadcasting
Act.®" The CRTC’s ground for this proposal was that, since the operators support the
transmission of television programs through their networks, they are serving a function
analogous to broadcasters as defined by the Act. The case is significant because it deals
with a scenario similar to that at issue in the net-neutrality issue; namely, the attempt
to use existing statutory parameters to classify emergent communications technologies
such as the internet.

In this case, the Court ruled that the CRTC cannot subsume the internet under the
regulatory parameters of the Broadcasting Act because the Act deals with fundamentally
dissimilar subject matter. Here, the Court recognizes that the principal distinguishing
trait of the internet is the interactive user-experience that it facilitates.®” This stands
in stark contrast to the mono-directional nature of broadcasting, whereby the user
passively receives information transmitted from a central source. Despite the flexibility
contained within both of the CRTC’s constating statutes to enable it to respond to
emergent technologies, the Court emphasizes that it will only permit the extension of the
commission’s regulatory purview where the type of regulation is supported by a concrete
statutory foundation.®

D. Bell Canadav. Bell Aliant Regional Communications (“Bell”)

In the fourth and final case, Bell Canada v. Bell Aliant Regional Communications,®® the
Supreme Court of Canada provides timely insight into the type of situation where the
CRTC can establish new regulatory tools not specifically contemplated by the constating
statute. The dispute at issue concerns the legal jurisdiction of the CRTC to use funds
collected from a “deferrals” account paid into by telecom carriers for the purposes of
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subsidizing broadband internet access for targeted disadvantaged groups. On application
of the Dunsmuir test, the Court determined that a reasonableness standard applied and
ruled that the decision to create this new regulatory mechanism was reasonable.

On the questions of the privative clause and of expertise, respectively, the Court found
a positive privative clause and determined that the CRTC possessed a higher degree of
competency to evaluate this matter than the courts.”® The Supreme Court’s reasoning on
both of these considerations was consistent with that deployed by the Federal Court of
Appeal in CBC.

On the question of the purpose of the governing statutory provision for this
regulatory tool, the Court agreed with the CRTC that the relevant provision of the
Telecommunications Act was section 7(b), which empowers the commission to ensure the
“reliable and affordable” provision of telecommunications services to consumers.*® The
Court also agreed with the commission’s assessment that section 7(b) grants it broad
authority to balance competing interests in the fulfillment of the objectives put forth
by this section. Here, Justice Abella adopts the CRTC’s statement in Telecom Decision
CRTC 94-19 that “The Act... provides the tools necessary to allow the commission to
alter the traditional manner in which it regulates” and interprets a clear intention on the
part of Parliament to confer broad authority 