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PREFACE

“Education got us into this mess and education will get us out.”

The Honourable Murray Sinclair

Dear Reader,
Welcome to Volume 31 of Appeal: Review of Current Law and Law Reform.

This year has been an eventful one, inviting both considered reflection and strategic growth.
As we look towards an uncertain future, we are bolstered and inspired by the depth, creativity,
and rigor of the student scholarship that lies at the heart of this publication. Appeal exists to
provide space for students and recent graduates to explore new ideas, engage critically with
the law, and challenge existing paradigms in ways that are both accessible and meaningful.
It reflects our belief that students lie at the heart of scholarship, and by providing a platform for
their research, we can make legal thought, education, and academia more accessible and diverse.

We are deeply grateful to all who so generously helped shape this volume. Our thanks go to
our Faculty Advisor Paige Thombs, the Faculty of Law and staff at the Diana M. Priestly Law
Library, our graphic designer Michael Doborski, and the CFUV radio station for their support
and mentorship over the years. We also owe a special debt of gratitude to our volunteer
editors and expert reviewers, whose time and dedication uphold the rigorous standards of
this publication. The five papers that follow stand as a testament to what can be achieved
when a community comes together to nurture, amplify, and celebrate the vibrant voices of
those in the garden of education, tending seeds of justice and hope. The student scholars
whose works are published here are making urgently-needed contributions to legal reform
and prove that the future of legal academia is bright.

Katie Delay focuses on R v Smith in her critique of the BC Court of Appeal’s increased
fentanyl trafficking sentences, and its reflection of tensions between public health and
criminality discourses. Drawing on Duncan Kennedy’s concept of “legal work,” she argues
that ethical legal reasoning requires sincere engagement with competing political perspectives.
Delay proposes a more nuanced framework for legitimate legal work, grounded in the
principle of appropriateness.

Nathaniel Sukhdeo explores how public interest considerations are often sidelined in Cabinet
reviews of Canadian Radio-television and Telecommunications Commission decisions under
section 12 of the Telecommunications Act. Using Bell’s 2024 petition to rescind a fibre-to-the-
home order as a case study, the paper highlights legislative gaps and calls for more transparent
engagement with non-industry voices to ensure accessibility, affordability and long-term
resilience in Canadian telecommunications policy.
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Ben Barnes examines how British Columbia’s privacy laws can better align with Indigenous
legal orders in the context of the United Nations Declaration on the Rights of Indigenous
Peoples and the Gitxaala v British Columbia decision. Through an intersectional,
anti-positivist framework that combines decolonial, feminist and queer legal perspective,
the paper considers both reconciliation and Indigenous resurgence approaches.
Ultimately, Barnes argues for legislative reform, intergovernmental collaboration, and the
uplifting of Indigenous-led privacy laws.

Kelly Weiling Zou unpacks same-sex marriage bans in the Cherokee and Navajo Nations,
arguing that colonial and heteropatriarchal ideals continue to shape Indigenous governance
and nation-building. Using Indigenous feminist legal theory and queer Indigenous studies,
Weiling Zou highlights the ways in which internalized oppression affects gender-marginalized
and queer members. The study advocates for anti-oppressive approaches to self-governance
that center on inclusivity and collective deliberation, challenging colonial legacies in
contemporary law and politics.

Hannah Thiessen challenges our perceptions of graffiti as waste or crime, investigating how
aesthetic judgments are shaped by colonial histories and socio-legal hierarchies tied to our
understandings of property. By analysing the role of disgust in regulating public space,
and comparing Victoria, British Columbia to East Berlin’s Friedrichshain, the study shows
how visual orders reflect social and historical attachments. Thiessen asks her readers to rethink
notions of “public space,” suggesting that our reactions to graffiti reveal deeper insights into
belonging and social in/ex-clusion.

Finally, we extend our heartfelt gratitude to our Board of Editors, whose kindness, diligence
and creativity over the past eight months have brought this volume to life: Talia Damas,
Billy Woo, Sina Rudrum-Steinhauer, Hannah Walline, Vannesa Paragas, Iyanu Soyege,
Praise Oluwafemi, Payal Verma, Caterina Fusco and Shanice Nkathazo. We hope that as
you continue on your legal journeys, you remain guided by curiosity, justice, and the courage
to speak and write, and in so doing, effect meaningful change.

Chantal Bacchus & Rachel Bishop
Editors-in-Chief
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ARTICLE

THE ROLE OF IDEOLOGY IN RV SMITH:
A DWORKINIAN REIMAGINING OF
LEGAL WORK

Katie Delay *
CITED: (2026) 31 Appeal 1

ABSTRACT

In R v Smith, the British Columbia Court of Appeal increased the sentencing range associated
with trafficking offences that involve the street-level sale or distribution of fentanyl, citing
in its reasons the need to be responsive to the proliferation of opioid abuse in the province.
At the time this judgment was rendered, the province’s political imagination was bifurcated into
two ideological characterizations of the issue: the fentanyl crisis as a public health emergency,
and the fentanyl crisis as a problem of criminality. The Court in Smith implicitly takes up or,
at least, responds to this latter ideology and, in so doing, practices what Duncan Kennedy terms
legal work. Through critical examination of the decision in Smith, this article complexifies
what it means to do ethical legal work. This article argues that legal work is only legitimate
insofar as legal decisionmakers sincerely address competing political perspectives contained
in the discursive landscape before rendering a judgment that adheres to their own politics.

* Katie Delay completed her law degree at the University of Victoria, Faculty of Law in 2026. She is
grateful to Dr. Colin Macleod for his early feedback on this essay, as well as to the team at Appeal for
their diligence in the editorial process.
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INTRODUCTION

In R v Smith, the British Columbia Court of Appeal (“the Court”) increased the sentencing
range associated with trafficking offences that involve the street-level sale or distribution of
fentanyl, citing in its reasons the need to be responsive to the proliferation of opioid abuse in
the province.! At the time this judgment was rendered, the province’s political imagination
was bifurcated into two ideological characterizations of the issue: the fentanyl crisis as a public
health emergency, and the fentanyl crisis as a problem of criminality. The Court in Smith
implicitly takes up or, at least, responds to this latter ideology by contemplating the fentanyl
crisis as reason to depart from a prevailing sentencing norm. In so doing, the Court practices
what critical legal scholar Duncan Kennedy terms “legal work” or “the transformation of an
initial apprehension of what the legal materials making up the system require, by an actor
who is pursuing a goal or vision of what they should require.”? This work, Kennedy says, is
legitimate and, indeed, ethical.?

Through critical examination of the decision in Smith, however, I complexify what it means
to do ethical legal work. I accept the notion, embraced by critical legal scholars, that sound
legal reasoning is necessarily reflective of the interpreter’s political orientation, but I contend
that, properly executed, legal work must be constrained such that it is not exclusively concerned
with advancing the interpreter’s own conception of justice. I ultimately argue that legal
work is only legitimate insofar as legal decisionmakers sincerely address competing political
perspectives contained in the surrounding discursive landscape before rendering a judgment
that adheres to their own politics.

To this purpose, this essay proceeds in three parts. I provide a brief synopsis of the Court’s
reasoning in Smith through the lens of legal work as it is envisaged by Kennedy. I then
problematize Kennedy’s conceptualization of legal work, deploying examples from the Court’s
reasoning in Smith. Finally, drawing on the Dworkinian notion of “appropriateness,” I offer
a more nuanced account of legitimate legal work, and I anticipate response to my argument.
I turn first to the particularities of the Court’s reasoning in Smith.

1 Rv Smith, 2017 BCCA 112 at paras 36-37 [Smith].

2 Duncan Kennedy, “A Left Phenomenological Alternative to the Hart/Kelsen Theory of Legal
Interpretation”in Duncan Kennedy, ed, Legal Reasoning: Collected Essays (Colorado: The Davies
Group, 2008) at 158.

3 Ibidat161,163.

See Roberto Mangabeira Unger, The Critical Legal Studies Movement: Another Time, A Greater Task,
(Cambridge: Harvard University Press, 1986) for a catalogue of contributions in CLS during the latter
half of the twentieth century. See also, for example, the works of feminist legal scholars Catharine
MacKinnon, Robin West, and Martha Minow, who treat the law as simultaneously constitutive and
reflective of gender relations, as well as Black legal scholars Angela P. Harris, Kimberlé Crenshaw,
and Patricia J. Williams, who, similarly, highlight the ways in which law is raced.

5  Ronald Dworkin, “The Model of Rules” (1967) 35:1 U Chicago L Rev 14 at 42.
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I. THE SMITH DECISION AND LEGAL WORK
A. Thelssue on Appeal

Frank Smith was convicted of one count of possession of cocaine and one count of
possession of fentanyl, both for the purposes of trafficking, contrary to s. 5(2) of the
Controlled Drugs and Substances Act.® The sentencing judge held that, given the “pernicious”
effects of fentanyl distribution in British Columbia, the appropriate sentencing range
for a first-time offender convicted of trafficking in fentanyl is between six-and-twelve-
months incarceration.” This range presumes a lower degree of moral blameworthiness in
street-level dealers and, so, emphasizes the sentencing principle of rehabilitation.® The
sentencing judge acknowledged that Mr. Smith had only briefly engaged in street-level
dealing to support his own addiction.” Mr. Smith, an Indigenous man from Carcross/
Tagish First Nation, was 59 years old at the time of sentencing.!® After suffering a serious
knee injury, he developed a dependence on Tylenol 3, which he was prescribed to manage
pain following one of several operations."! This dependence had escalated since the surgery.
Moreover, Mr. Smith professed himself to be unaware that what he had been selling
was, in fact, fentanyl, and expressed shame for his actions.'? The sentencing judge found
that these factors mitigated his culpability and warranted a sentence at the lower end of
the prescribed range.'” Importantly, the sentencing judge also considered Mr. Smith’s
Indigeneity as required by s. 718.2(e) of the Criminal Code.'* The sentencing judge
remarked, however, that there was “little evidence” that Mr. Smith’s background lessened his
culpability for these offences or reduced the efficacy of incarceration in his circumstances."

Ultimately, Mr. Smith was sentenced to six-months incarceration.

6 Controlled Drugs and Substances Act, SC 1996, ¢ 19 [CDSA]. Mr. Smith had been immediately arrested
after offering to sell drugs to a plainclothes police officer in the Downtown Eastside of Vancouver,
British Columbia.

7 RvSmith, 2016 BCSC 2148 at para 37 [Smith, sentencing hearing].

8  This presumption is informed by the reality that the overwhelming majority of street-level dealers
engage in the drug trade to support their own substance dependence. Moreover, this presumption
acknowledges that street-level dealers have little power over the distribution of the drug supply;
rather, they rely on higher-level drug traffickers to manufacture, apportion, and distribute the
substances to them (Haley Hrymak, “A Bad Deal: British Columbia’s Emphasis on Deterrence and
Increasing Prison Sentences for Street-Level Fentanyl Traffickers” (2018) 41 Man LJ 149 at 155).

9 Smith, sentencing hearing, supra note 7 at paras 12-14.

10  Ibid at paras 3, 8.

11 Ibid at para 12.

12 Ibid.

13 Ibid at para 38.

14 Criminal Code, RSC 1985, c C-46 [the Code]. See R v Gladue, 1999 CanLll 679 (SCC) and R v Ipeelee,
2012 SCC 13 [Ipeelee] for discussion of how courts ought to apply s. 718.2(e) on sentencing. See
also R v Kehoe, 2023 BCCA 2, in which Justice Marchand (as he then was) provided a comprehensive
summary of principles relevant on application of s. 718.2(e) to Indigenous offenders.

15 Notably, the sentencing judge’s treatment of Mr. Smith’s Indigeneity was not at issue on appeal
(Smith, sentencing hearing, supra note 7 at para 31).

16  Ibid at para 40.
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The Crown appealed this sentence, arguing that it was unfit relative to the tragic implications
of fentanyl distribution in communities across British Columbia.'” The Crown urged the
Court to instead establish a sentencing range of 18-to-36-months incarceration for offences
involving the street-level sale or distribution of fentanyl.!® The issue on appeal was the
appropriate sentencing range to apply in view of the province’s nascent opioid epidemic.

i.  The Court Does Legal Work

As they interpret the issue on appeal, the Court strategically performs legal work.
Before undertaking legal work, interpreters must first constitute the legal situation before
them as belonging, in the Hartian sense," to either the “core of certainty” or the “penumbra
of doubt.”?At this stage, the interpreter realizes that the situation is one in which a prevailing
norm could govern, and they must then decide whether it does govern.?! Kennedy argues
that this latter determination flows from the interpreter’s assessment of whether the norm
ought to govern per their conception of justice.”” In Smizh, the Court apprehends Mr. Smith’s
circumstances as those in which the prevailing six-to-twelve-month range could govern.
However, guided by the notion that “perdition [is the] ultimate destination of purveyors and
users of fentanyl,” the Court deems the sentencing norm, which is premised on the principle
of rehabilitation, insufficiently punitive.”> The prevailing norm does not, in the Court’s eyes,
provide the right answer to the fentanyl crisis and the Court must, therefore, depart from
it. To rationalize its departure from the prevailing norm, the Court draws on the principle
that “sentencing ranges must be adjusted [...] when they fail to reflect [...] changes in
societal factors that are relevant to proportionality, whether in a specific region or in society
generally.”** The fentanyl crisis, the Court holds, represents such a change, and the existing
sentencing regime does not properly contemplate the moral culpability of street-dealers in

17  Smith, supra note 1 at para 23. Section 718.1 of the Code requires that a sentence is proportionate to
the gravity of the offence and the degree of responsibility of the offender.

18  Smith, supra note 1 at para 2.

19  Here |l refer to legal positivist H.L.A. Hart's theory of law as famously articulated in HLA Hart et al, The
Concept of Law, 3rd ed (Oxford: University of Oxford Press, 2012).

20 The penumbra of doubt here refers to an area of legal indeterminacy wherein the application of
existing law fails to generate the “right answer” to an interpretive question and, consequently,
something more than mere application—interpretation—is required (Kennedy, supra note 2 at
154-155). Interpretation is never, therefore, a product of legal necessity. Rather, it is a product of the
interpreter’s initial framing of the issue (ibid at 159).

21 Ibid at 158.

22 If they believe the norm is just, they will situate the norm firmly in the core of certainty because
they are not motivated to depart from it. Conversely, if they believe the norm is unjust, they will
construe it as penumbral and, thereby, engage in an interpretive exercise, employing the legal
resources available to them to justify departure from the prevailing norm (ibid at 162).

23 Smith, supra note 1 at para 40, citing Rv Fyfe, 2017 SKQB 5 at para 2 [Fyfe]. In Fyfe, Justice Danyliuk
ultimately imposed a sentence of five years imprisonment on a yound first-time offender who
started dealing fentanyl to support his addiction to Oxycontin. One of Mr. Fyfe’s customers
overdosed after taking a pill sold to him by Mr. Fyfe.

24 Smith, supra note 1 at para 36.
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this new social context.” By framing the fentanyl crisis as a penumbral issue, then, the Court
manufactures necessity for its revision of the norm.

The Court’s framing of the crisis departs dramatically from that of the sentencing judge.

26 but he was ultimately

The sentencing judge acknowledged the nature of the worsening crisis,
satisfied that Mr. Smith bore limited culpability for its severity. Mr. Smith was, in the sentencing
judge’s approximation, a proper subject of the rehabilitative principle that underlies the
prevailing norm. He, thus, applied the prevailing norm to the facts before him. The sentencing
judge cited several cases in which the Court deemed the imposition of a six-to-twelve-month
sentence appropriate.”” Moreover, the sentencing judge noted that the Canadian sentencing
regime permits the imposition of a sentence beyond the six-to-twelve-month range to respond
to actors with greater moral blameworthiness in the fentanyl crisis.”® The facts of Mr. Smith’s
case, the context of the fentanyl crisis, and the existing legal materials directed the sentencing
judge towards a “self-evident legally required outcome.”* In other words, he situated the issue
before him firmly within the core of certainty and did not, as such, seek to revise the norm.*

The appellate Court, meanwhile, having situated the issue before it in the penumbra,
then undertakes legal work to transform the sentencing range into one that better nourishes its

25 Unintentional illicit drug overdose deaths increased from 211 in 2010 to an estimated 1450 in 2017;
and, during the first half of 2017, 83 percent of these deaths involved fentanyl or an analogue,
compared to just 4 percent in 2012 (Lisa Belzak & Jessica Halverson, “The opioid crisis in Canada:

a national perspective” (2018) 38:6 Health Promotion and Chronic Disease Prevention in Canada:
Research, Pol'y and Practice 224 at 225).

26  Smith, sentencing hearing, supra note 7 at paras 22-25.

27  See RvCarrillo, 2015 BCCA 192, in which the Court of Appeal upheld a suspended sentence for a
51-year-old first-time offender who was a mid-level cocaine trafficker; R v Hambly, 2016 BCPC 215,
in which the 47-year-old first-time offender, unaware that the heroin he was selling contained
fentanyl, was sentenced to 6 months incarceration; and R v Herrell, 2014 BCCA 114, in which a
39-year-old first time offender with limited involvement in the drug trade was sentenced to 6
months incarceration (discussed in Smith (sentencing hearing), supra note 7 at paras 32-36). The
sentencing judge compared Mr. Smith’s circumstances to those of the offenders in these cases,
one of which was indeed convicted of trafficking fentanyl, and determined that he must impose a
similar sentence on Mr. Smith (Smith (sentencing hearing) at paras 37-38).

28 InRvLacasse, the Supreme Court of Canada clarified that sentencing ranges are “nothing more
than summaries of the minimum and maximum sentences imposed [by sentencing judges] in the
past” (Rv Lacasse, 2015 SCC 64 at para 57). Absent statutory mandatory minimums or maximums,
then, sentencing judges are not strictly precluded from imposing lesser or greater sentences as the
circumstances or applicable principles in a case so warrant. Indeed, in Rv Nur, 2011 ONSC 4874, affd
2015 SCC 15 [Nur], the SCC noted that it is, in fact, common for sentences to increase or decrease as
judicial knowledge and attitudes pertaining to certain offences evolve.

29 Kennedy, supra note 2 at 159.

30 Ifthe sentencing judge had framed the issue before him as penumbral in nature, he would have
been theoretically entitled, in the Hartian sense, to generate a new sentencing norm that fills in
the “gap” as he saw appropriate, albeit constrained by legal pedigree, without the intervention of
the appellate Court (ibid at 156). However, Kennedy would argue that, because the appellate Court
stands in ideological opposition to the sentencing judge, it would have nonetheless reversed the
sentencing judge’s decision if he had, for example, lowered the sentencing range associated with
street-level fentanyl dealers.
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“extra-juristic preferences.”! To this purpose, the Court deploys the legal materials available to
it; it draws on statistical data to conclude that street-level dealers bear greater moral culpability
when the risks associated with fentanyl use—including addiction, overdose, and death—are
so grave.’ These risks, the Court finds, justify giving “primacy” to the sentencing principles
of denunciation and deterrence over the principle of rehabilitation.* The Court thus frames
the increased sentencing range as a “legally permissible alternative” to the pre-existing norm
and the best answer to this penumbral problem.* In its legal work, the Court represents
itself as an “ideological neutral” caught between the conflicting material interests of Mr.
Smith and the Crown.*® The Court appears to mediate between these interests; while it
ultimately acquiesces to the Crown’s recommendation, it imposes on Mr. Smith a sentence

36 'This ostensible mediation obscures

at the lowest end of the new 18-to-36-month range.
the fact that the Court advances, in its decision, a punitive ideological orientation towards

the fentanyl crisis and, indeed, an orientation that disproportionately impacts Indigenous
offenders like Mr. Smith.”

Il. LEGAL WORK AS A FLAWED INTERPRETIVE MODEL
A. The Integrity of Legal Work

Critical legal scholar Duncan Kennedy conceptualizes legal work of the kind performed by
the Court in Smith as a wholly legitimate legal project.?® Kennedy’s concept of legal work
is premised on the notion that the interpreter’s normative vision of the law is necessarily
informed by the political context in which the interpreter is situated and the interpreter’s
political orientation. The legal and political landscape prescribes a fixed array of legislative
possibilities, and the judiciary will develop, individually and collectively, affinity to any

31 Ibid at 158.

32 Smith, supra note 1 at para 44.

33  Ibid at para 45.

34 Notably, the legally permissible alternatives available to an interpreter are constrained by the legal
materials at their disposal. Here, the Court could not, for example, propose that street-level fentanyl
dealers are subject to execution (despite their apparent conviction that fentanyl distributors belong
in“perdition”) because the Code does not permit capital punishment—in other words, capital
punishment was not a resource available to them in the legal material (Kennedy, supra note 2 at
159).

35 Ibidat 163.

36  Smith, supra note 1 at paras 45-47.The Court also notes that sentencing judges may still impose
a sentence below or above the newly prescribed range in “exceptional” circumstances (e.g., if the
offender was situated higher in the chain of distribution, a sentence of greater than 36 months may
be appropriate).

37 Increased sentencing ranges like the one sanctioned by the Court in this case have the effect of
undermining the remedial effect of s. 718.2(e) which, the Court in Ipeelee explained, is designed to
ameliorate the serious problem of Indigenous overrepresentation in the Canadian criminal justice
system (Ipeelee, supra note 14 at paras 57-59).

38 Granted, Kennedy, true to his orientation as a critical legal scholar, would likely disagree with the
outcome in Smith insofar as he would understand the Court here as having wielded sentencing
law to maintain the oppression of drug users and, perhaps, Indigenous men like Mr. Smith in social
hierarchy.
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number of these possibilities insofar as it advances their existing worldview. Kennedy contends
that judicial activism, whether it occurs consciously or unconsciously, is ethically preferable
to legal decisionmakers’ attempts to bracket their legislative preferences when they interpret
penumbral issues.* Kennedy argues that interpreters cannot meaningfully separate their legal
reasoning from their political commitments because their audience will make sense of a given
legal outcome by imposing on it an ideological tint.*’ It is likely that, even when interpreters
attempt to practice neutrality, their decisions will, nonetheless, reflect their preferences.

As Kennedy notes, we ask that legal decisionmakers undertake the work of interpretation
to ensure that the positive law corresponds to ideals of justice.' Paradoxically, however,
in a liberal democracy, the Court has limited authority to do so. The separation of powers
paradigm situates lawmaking—and, thus, politics—firmly within the ambit of “the will of
the people” via democratically elected legislators.*> An unelected entity, the Court must,
therefore, act apolitically; legal reasoning that flows from ideological preference is de facto
illegitimate. Kennedy argues, however, that it is only through its political ideology that
the Court can make sense of and, in turn, operationalize the just exercise of law because
ideology necessarily informs what is just in a given context.* An activist judge who seeks to
advance their own conception of justice is particularly concerned with exerting the “work,
time, strategy, and skill” necessary to ensure they identify the argument that best legitimates
their understanding of what the law requires.* In other words, Kennedy suggests that,
by attending to political ideology, activist judges demonstrate more robust legal reasoning
than do those decisionmakers who seek to obscure themselves as apolitical actors. We should,

as such, embrace judicial activism.
B. The Problem with Legal Work

Legal work is a flawed interpretive methodology because it does not impose on interpreters
any ethical or procedural constraints. For Kennedy, the judiciary has carte blanche to
advance its political commitments irrespective of the rest of the political landscape.®
Kennedy acknowledges that legal work challenges the separation of powers paradigm insofar as
it embraces judicial lawmaking.“ However, the judiciary is not subject to the same democratic
constraints as legislators when it engages in lawmaking. The judiciary does not risk political
sanction when it fails to uphold majoritarian or even common political perspectives.
Moreover, unlike legislators, legal interpreters are individual ideological actors unbeholden
to a party line. Judges are, thereby, permitted to advance their own, unadulterated political
agendas, as opposed to a particular political platform, which could produce overlapping
and incompatible interpretations of the same law. In Smizh, for example, it is unclear to

39 Kennedy, supra note 2 at 163.
40 Ibid at 162.

41 Ibid.
42 Ibid.
43 Ibid.
44 |bid at 163.
45 Ibid.

46  Ibid.
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a layperson unfamiliar with the court hierarchy, why the appellate Court’s interpretation
of the law departs dramatically from that of the sentencing judge, or why the appellate
Court’s decision ought to take precedence. Contradictory interpretations, as exist between
the sentencing judge and the appellate Court in Smith, create legal uncertainty. Legal work,
void of any ethical obligation to satisfy the will of the people, struggles to garner legitimacy.

Additionally, Kennedy does not specify the procedure by which legal work ought to occur.
Legal work can thus proceed under the veil of apolitical legal reasoning. If an interpreter
need not disclose when they engage in legal work, it will be unclear whether they have
destabilized a norm using “conventional judicial techniques,” or if they have destabilized
the norm by leveraging their partisan political commitments.”” In Smith, for example,
the Court does not explain, beyond reference to the existence of the fentanyl crisis, why the
prevailing norm is insufficiently responsive to the conditions of crisis. It merely proceeds in
its revision of the law from the ideological assumption that the fentanyl crisis is a penumbral
area without justifying its ideological assumption. Simultaneously, the Court’s reasoning
drew on interjurisdictional precedent and sentencing principles outlined in the Code.
It is unclear, therefore, where in the decision the Court draws on its ideology and where the
Court draws on accepted legal principles. The Court, thus, obscures its political reasoning
even as it undertakes legal work. Similarly, the interpreter is not required, when they do
legal work, to explicitly identify their orientation relative to alternative political perspectives.
In Smith, the Court does not reveal its affinity to the ideological representation of the
fentanyl crisis as a matter of criminality. It, thereby, naturalizes the discursive representation
of the fentanyl crisis as a problem to be resolved via deterrence and denunciation. The Court
does not, as such, engage with or explicitly dismiss alternative ideological perspectives.
As per Kennedy’s conceptualization, legal interpreters are not asked to adhere to any
minimum ethical or procedural standard when they perform legal work. This lack of
constraint undermines the value of legal work as an interpretive project; it allows judges to
engage in the same unchecked and obfuscated ideological reasoning that Kennedy sought
to discourage through his embrace of judicial activism.

I1l. ADWORKINIAN ACCOUNT OF LEGAL WORK
A. Reimagining Legal Work

Ronald Dworkin, legal philosopher and vehement critic of legal positivism, argues that legal

47  Ibid.

48 In particular, the fentanyl crisis has been framed by certain ideological actors as a public health
emergency that is better addressed through harm reduction, compassion, and rehabilitation.
See, for example, the advocacy work of the Vancouver Area Network of Drug Users (VANDU) or
the Drug User's Liberation Front (DULF), which is presently engaged in constitutional challenge
to certain CDSA provisions. (Ashley Joannou, "B.C. drug 'compassion club' reduced overdose risk,
lawyer argues in constitutional challenge’, CBC News (November 24, 2025) online: <www.cbc.ca/
news/canada/british-columbia/dulf-constitutional-challenge-jeremy-kalicum-eris-nyx-9.6990173>
[perma.cc/7WDN-SMGZ]).
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work should be tethered to principles that reflect the public’s “sense of appropriateness.”*

The legal sphere, in Dworkin’s approximation, is a rich patchwork of principles and rules
informed by community customs and values. Dworkin argues that, when a judge departs
from a prevailing norm, they must be attentive to the rich patchwork of policy and principles
against which they exercise their discretion. This means brandishing the principles that would
justify the proposed change, as well as, and perhaps more importantly, contemplating and
responding to the principles that demand adherence to the existing norm.*® In a liberal
democracy, the doctrines of legislative supremacy and precedent generate a body of principles,
including democracy, transparency, and predictability, that shape the public’s sense of what
kind of judicial work is appropriate and, in turn, that bind, along with legal rules, the exercise
of judicial discretion.”

Legal work should not, in my proposed reimagining, be so rigidly bound as to prevent interpreters
from drawing on political argument and, in turn, advancing ideology. To ensure the continued
legitimacy of judicial decisions, however, legal work must be constrained by the principles of
democracy, transparency, and predictability, which impose on legal workers certain ethical and
procedural obligations. A legal decisionmaker must, in their decisions, sincerely engage with
each of the political perspectives contained in the discursive landscape before dismissing them
in favour of a judgment that serves their own partisan commitments. This would, in effect,
require the decisionmaker to explicitly state their political orientation and signal when they
are engaged in political reasoning. Thus doing, legal decisionmakers will render the political
nature of their legal work transparent, and register competing political ideological perspectives
in the public record. Even where the Court ultimately advances its own partisan commitments,
the exercise I propose could moderate particularly radical commitments insofar as it asks legal
decisionmakers to rigorously engage with and, perhaps, learn from competing perspectives.
Moreover, if a particular outcome does not serve the will of the people, the public is better
positioned to contest interpretation when the interpretation is not presented to them as an
inevitable legal outcome. Had the Court in Smith taken up legal work as I recommend it,
it would have been required to note its political orientation at the outset of its reasoning
and to grapple with the existence of other ideological framings of the fentanyl crisis and its
resolution. Contemplated in this manner, legal work invites real democratic engagement
with the interpretive process.

B. Anticipating Critical Rejoinder
i. The Prescribed Approach to Legal Work is Infeasible

Critical legal scholars might contend that judges will be unable to adhere to this imposed
requirement because they do not have access to the content of every operative political
ideology and so cannot address each ideology in good faith. In his response to Hart’s critique
of legal realism, Andrew Altman argues that, insofar as legal argument reflects the ideological

fragmentation of our political culture, minoritarian or otherwise marginalized viewpoints

49  Dworkin, supranote 5 at 42.
50 Ibid at 38.
51 Dworkin notes, however, that these principles can be and, in fact, are contested (/bid at 39, 42).
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are “foreclosed from the legal arena.” Judges will, therefore, be particularly removed from
the most marginalized perspectives which might offer, perhaps, the greatest challenge to
their partisan commitments. This critique is appropriate given the access to justice crisis in
Canada and the reality of the Canadian judiciary’s socioeconomic (and, therefore, political)
isolation from the rest of the country.”® This concern can be remedied, however, if it is not
contingent on the parties to a case to adduce into evidence documentation that captures the
breadth of the political spectrum. Instead, the judiciary (or, realistically, their clerks) ought
to engage in research external to the hearing process to ensure that alternative perspectives—
whether embedded in academic publications, in grassroots advocacy or, as in the case of the
fentanyl crisis, in publicly available local news coverage—are registered in their decisions.
However, this, alone, is an incomplete answer to the problem of infeasibility, especially given
the serious resourcing constraints that bear on the judiciary’s work. Perhaps the obligation
of the judiciary to engage with competing political perspectives begins with an obligation to
examine those which are immediately available, the breadth of which could expand as this
kind of legal work becomes more widely adopted.

ii. The Prescribed Approach Does Not Enable the Requisite Predictability the Public
Needs to Navigate the Legal System

Positivists might suggest that embracing legal work, even as I revise it, means embracing
multiple contradictory legal regimes. This creates indeterminacy that undermines the public’s
ability to navigate the law.>* In a system defined by legal work, navigating the law requires
interrogating the interpreter’s professed political orientation and preparing argumentation
accordingly. To impose this onus on the public is unrealistic and undemocratic. However, from
the standpoint of critical legal studies, the legal system is already marked by indeterminacy
and a lack of predictability.” Legal work as I conceptualize it does not create indeterminacy
but renders indeterminacy transparent such that the public is better equipped to respond to it.

CONCLUSION

Through scrutiny of the ideological nature of the Court’s decision in Smizh, I have argued
that, while legal reasoning is properly informed by political argument, the legal work that
judges do to exercise their political commitments must be constrained by, in the Dworkinian
sense, the standard of appropriateness. Before rendering judgment, legal decisionmakers
must make explicit their contemplations, addressing the full range of political perspectives
available to them to justify why their political ideology offers the most compelling outcome
relative to what the public deems appropriate. The imposition of this standard ensures that,
when the judiciary undertakes legal work, which they inevitably do, it is done transparently

52 Andrew Altman, “Legal Realism, Critical Legal Studies, and Dworkin” (1986) 15:3 Philosophy & Pub
Affairs 205 at 222.

53  Andrew Petter, “The Politics of the Charter: The Illusive Promise of Constitutional Rights” (Toronto:
University of Toronto Press, 2010) at 172.

54 ltis crucial, for example, that Mr. Smith and others implicated by the criminal legal system are
equipped with an accurate portrait of the law and its requirements.

55 Altman, supra note 52 at 208; Kennedy, supra note 2 at 155.
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and systematically. By expanding the minimum ethical and procedural content of legal work,
I sought to develop a more nuanced conception of what is required of judges when they take
up political argument.



APPEAL VOLUME 31 13

ARTICLE

AMENDING SECTION 12 OF

THE TELECOMMUNICATIONS ACT:
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ABSTRACT

This article examines the underdeveloped role of public interest considerations in Cabinet’s
review of Canadian Radio-television and Telecommunications Commission (“CRTC”) decisions
under section 12 of the Zelecommunications Act ("the Act"). While the statute permits industry
actors, advocacy groups, and the public to petition Cabinet, there is no statutory obligation
for the Governor in Council to evaluate or explicitly address public interest submissions.
This legislative gap risks conflating economic and societal interests, limiting transparency,

and undermining democratic accountability in telecommunications governance.

Using Bell Canada’s 2024 petition to rescind the CRTC'’s fibre-to-the-home (“FTTH?”) interim
order as a case study, this article considers this issue within the broader history of section 12
petitions and prior experiences where advocacy voices were marginalized. This article also draws
comparative insight from other regulatory frameworks, including the Impact Assessment Act
and the Competition Act, both of which employ factor-based regimes that explicitly enumerate
decision-making criteria. By contrast, Cabinet’s telecommunications decisions often lack
reasoned engagement with non-industry submissions, raising concerns about accessibility,
affordability, and the long-term resilience of Canada’s telecommunications policies.

* Nathaniel Sukhdeo is a PhD Student in Law at the University of Victoria, a lawyer with the Department
of Justice Canada, and a graduate of UVic’s JD/JID (Common Law & Indigenous Legal Orders) dual
degree program. He would like to thank Hank Intven for his mentorship in entering the legal discourse
surrounding Telecommunications Law and Policy, which led to the development of this article.
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INTRODUCTION

In February 2024, Canadian telecommunications company Bell Canada (“Bell”) filed
a petition' under section 12 of the Telecommunications Act (“the Act”),? which regulates
communications services in Canada, to rescind an order® from the telecommunications
regulatory body, the Canadian Radio-television and Telecommunications Commission

(“CRTC”). The statute reads:
Variation, rescission or referral

12 (1) Within one year after a decision by the Commission, the Governor in Council may,
on petition in writing presented to the Governor in Council within ninety days after
the decision, or on the Governor in Council’s own motion, by order, vary or rescind the
decision or refer it back to the Commission for reconsideration of all or a portion of it.

Copy of petition to Commission

(2) A person who presents a petition to the the Governor in Council shall, at the same time,
send a copy of the petition to the Commission.

Copies to other parties

(3) On receipt of a petition, the Commission shall send a copy of it to each person who
made any oral representation to the Commission in relation to the decision that is the
subject of the petition.

Notice of petition

(4) On receipt of a petition, the Minister shall publish in the Canada Gazerte a notice of its
receipt indicating where the petition and any petition or submission made in response
to it may be inspected and copies of them obtained.

Order for reference back

(5) An order made under subsection (1) that refers a decision back to the Commission for

reconsideration and hearing

(a) shall set out the details of any matter that the Governor in Council considers to be
material to the reconsideration; and

(b) may specify a date before which the Commission shall complete its reconsideration.

Reconsideration

1 Canada, Canadian Radio-television and Telecommunications Commission, Petition to the Governor in
Council to Rescind or Vary Telecom Decision CRTC 2023-358, from Bell Canada (2 February, 2024).
Telecommunications Act, SC 1993, ¢ 38,s 12.

3 Canada, Canadian Radio-television and Telecommunications Commission, Telecom Decision CRTC 2023-358:
Review of the wholesale high-speed access service framework—Temporary access to fibre-to-the-premises
facilities over aggregated wholesale high-speed access services, (Ottawa: 6 November, 2023) online: <crtc.
gc.ca/eng/archive/2023/2023-358.htm> [perma.cc/9VMF-HNAP] [Telecom Decision CRTC 2023-358].



APPEAL VOLUME 31 16

(6) The Commission shall, before any date specified under paragraph (5)(b), reconsider a decision
referred back to it under subsection (1) and may confirm, vary or rescind the decision.

Variation or rescission by Governor in Council

(7) Where the Commission confirms or varies a decision under subsection (6) or does not
complete its reconsideration of the decision before any date specified under paragraph (5)
(b), the Governor in Council may, by order, vary or rescind the decision within ninety days
after the confirmation or variation of the decision or the specified date, as the case may be.

Reasons

(8) In an order made under subsection (1) or (7), the Governor in Council shall set out the
reasons for making the order.

The CRTC had issued a fibre-to-the-home (“FTTH”) interim order? regarding fibre access
for Internet Service Providers (“ISP”) at regulated rates. Section 12 of the Act permits public
interest advocacy groups and members of the public to submit petitions to vary or rescind a
decision or refer it back to the CRTC for reconsideration. However, the lack of accessibility
of the process combined with the lack of express requirement for the Minister of Industry
to consider these positions, prevents interested persons who have filed written comments
on a petition from knowing whether their concerns were considered with equal weight as
submissions from the canadian celecommunications industry. According to Mike Feintuck,
a law professor whose published research focuses on the role of public interest in regulating
media markets, the public interest is identified “closely with the values of equality and
citizenship within a democracy.”” While criteria-based regimes are used in other statutes, such
as the Impact Assessment Act, which regulates the sustainable development of major projects,
and the Competition Act, which regulates trade and commerce competition practices, there is
a lack of a clear definition as to what “public interest” means. This may have led to scenarios
where federal regulators, such as the CRTC and the Competition Tribunal, inadvertently
equated the public interest as being in line with economic interests, which may not always be
the case in certain telecommunications decisions.® If Cabinet’s review power under section 12
is going to function as intended by Parliament, and not merely as an extension of industry-
facing regulatory dispute resolution, then the Act needs to make public interest legible in both

the decision framework associated with a petition, and the reasons that are given for an order.

This article argues that, in light of the most recent petition made by Bell, Parliament should
consider amendments to section 12 of the Act to mandate: (1) the Governor in Council
(“GIC”) consider a specific list of criteria in making their decision including public interests;
and (2) the GIC must provide reasons that demonstrate how all criteria including public
interests were evaluated. This contention is made with the recognition that there is already
some opportunity for public commentary when a petition is filed under section 12, since

4 Telecom Decision CRTC 2023-358, supra note 3.

Mike Feintuck, ‘The Public Interest’ in Regulation (Oxford: Oxford University Press, 2004) at 248.

6 Vanda Rideout, Continentalizing Canadian Telecommunications: The Politics of Regulatory Reform
(Montreal: McGill-Queen'’s University Press, 2003) at 44.

(%]
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Cabinet is required to publish a Gazette Notice on receipt of a petition. The rationale behind
the thesis is that by requiring the consideration of public interest as a distinct factor, Cabinet
would guarantee a consideration of public interests regarding accessibility and affordability for
telecommunications matters, where they may differ from the economic interests of industry.
Industry for the purposes of this article refers to competitors within direct competition stakes
in the broadband internet market across Canada, including but not limited to national and
regional internet providers such as Bell, Rogers Communications (“Rogers”) and TELUS
Communications (“Telus”).

In support of this thesis and to contextualize Bell’s petition, this article will explore a
background framework that first presents an outline of the section 12 process for a petition
to Cabinet. This article then will consider to what extent policy engagement considers public
advocacy positions, and highlight recent experiences with section 12 petitions. Then, this
article will introduce, explore, and contrast a case study with the Bell petition, and investigate
the policy implications if Cabinet were to rescind the interim order in the absence of public
interest being considered as a distinct factor. The article will then offer two recommended

legislative amendments to section 12.

I. THESECTION 12 PETITION REGIME

A. Cabinet’s Role and the Function of Section 12

To understand section 12 of the Acz, and its application, it is imperative to acknowledge
the direct influence that the GIC (i.e., Cabinet)” has on telecommunications policy.
Historically, Cabinet has frequently exercised its review power to promote competition in the
telecommunications sector, which has more often than not translated into an endorsement of
pro-competitive decisions that were made by the CRT'C.® However, in a few instances, Cabinet
has actively intervened’ to set the direction and pace of change.!® Understanding Cabinet’s
role in these decisions contextualizes the argument put forward in this article, emphasizing
the critical need to formally incorporate public advocacy positions directly into the evaluation

7  The Supreme Court of Canada affirmed the equal relationship between, and interchangeable use
of, the GIC and Cabinet, describing appeals to the GIC as “Cabinet Appeals” regarding appeals from
decisions of the CRTC. See Attorney General of Canada v Inuit Tapirisat et al, 1980 CanLll 21 at 741,
757 (SCQ); British Columbia (Attorney General) v Canada (Attorney General); An Act respecting the
Vancouver Island Railway (Re), 1994 CanLIl 81 at 119 and 140 (SCC); Canadian National Railway Co v
Canada (Attorney General), 2014 SCC 40 at para 40.

8 See for example of a pro-competition decision CNCP Telecommunications: Interconnection
with Bell Canada (CRTC), (1979) C Gaz |, 4652 (Telecom Decision CRTC 79-11); See also Interim
Requirements regarding the Attachment of Subscriber Provided Terminal Services (CRTC), (1980) C
Gaz 14927 (Telecom Decision CRTC 80-13).

9  See for an example of Cabinet’s interventions Bell Canada - Application to deny the resale by
Call-Net Telecommunications Ltd of services and facilities provided by Bell Canada and CNCP
Telecommunications, PC 1987-2349 C Gaz ll, 4420, See also CRTC, Regulatory framework for voice
communication services using Internet Protocol, Telecom Decision CRTC 2005-28-1.

10 Michael Ryan, “Executive Control of Administrative Action:‘Cabinet Appeals’and the CRTC’, (2014)
CanLliDocs 327.



APPEAL VOLUME 31 18

of petitions made. This requirement would ensure that Cabinet’s decisions, and the orders it
either varies or rescinds, align not only with competition'' and telecommunications policy
objectives,'? but also with the broader public interest in a democratic society. Against this
institutional backdrop, section 12 is the statutory route that turns Cabinet’s influence into
an appeal-like process. A petition under the Act formally invites public input but does not
explicitly require public interests to be part of the reasoning of Cabinet’s decisio

B. Overview and Avenues for Input

Section 12 of the At provides a mechanism for any party dissatisfied with CRTC decisions to
appeal directly to Cabinet, requesting that the decision be varied, rescinded, or referred back
for reconsideration. The process is a critical aspect of Canada’s telecommunications regulatory
framework, ensuring an additional layer of oversight of the CRTC’s decisions. These rulings
directly impact competition, service quality, and consumer prices in the telecommunications
sector. If members of the public or a public advocacy group wished, they may ask the CRTC
to stay the decision per section 62 of the Acz. The statute reads:

Review of decisions
62 The Commission may, on application or on its own motion, review and rescind or
vary any decision made by it or re-hear a matter before rendering a decision.

Public interest advocacy groups such as the Public Interest Advocacy Centre (“PIAC”) and
the Canadian Centre for Policy Alternatives (“CCPA”) currently have to navigate their
interventions as advocates in multi-stakeholder policymaking in a way in which they can
define a “public interest” position that is reflective of all aspects of social and political society."?
However, there is no real requirement to do so. In the following section, this article will detail
each step for filing a petition, and then Cabinet’s obligation to affirm, vary, or rescind that
decision. If a decision had not been affirmed, varied or rescinded, Cabinet must refer the
decision back to the CRTC for reconsideration.'

i. Filing a Petition

After the CRTC issues a decision, telecommunications companies, or other interested parties
such as members of the general public or advocacy groups, have a 90 day window from when
the decision was made to file a petition to the GIC if they believe the decision adversely
affects them." This petition must clearly outline the reasons for the appeal and propose a
desired outcome.

11 Competition Act, RSC 1985, c C-34.

12 Telecommunications Act, SC 1993, c 38, s 7.

13 Tamara Shepherd, Greogry Taylor & Catherine Middleton, “A Tale of Two Regulators: Telecom Policy
Participation in Canada” (2014) 4 J Information Pol’y 1 at 3.

14 Daniel Mackwood, “The Petition to the Governor in Council procedure: Canada’s wholesale
broadband policies, the appeal mechanisms that challenge them, and broader regulatory
trajectories” (2016) at 9, online (pdf): <https://crtc.gc.ca/eng/acrtc/prx/2016/mackwood2016.pdf>
[perma.cc/2636-JYCU].

15 Telecommunications Act, s 12(1).
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ii. Public Consultation

After a section 12 petition is submitted, the process enters a public consultation period,
allowing industry, advocacy groups, and the general public to submit comments.'® This stage
enables Cabinet to hear diverse perspectives on how the CRTC’s decisions will impact the
telecommunications landscape for Canadians. Section 12(4) of the Act requires these decisions
to be published in Part I of the Canada Gazette so the public may be informed of where a
copy of the petition can be found and reviewed."”

iii. Cabinet Review

Cabinet is advised by the Minister of Industry'® on section 12 petitions. The Minister and their
officials review the CRTC’s decision, the petition, and any comments made as submissions."
Exercise of the variance power is meant to be informed by the telecommunications policy
objectives set out in section 7 of the Acz.?® Variance power is a permission given to the GIC
by Parliament through the Act to modify or amend a decision made by the CRTC. Section
7 of the Act states:

7 It is hereby affirmed that telecommunications performs an essential role in the maintenance
of Canada’s identity and sovereignty and that the Canadian telecommunications policy has

as its objectives

(a) to facilitate the orderly development throughout Canada of a telecommunications
system that serves to safeguard, enrich and strengthen the social and economic fabric
of Canada and its regions;

(b) to render reliable and affordable telecommunications services of high quality
accessible to Canadians in both urban and rural areas in all regions of Canada;

(c) to enhance the efficiency and competitiveness, at the national and international
levels, of Canadian telecommunications;

(d) to promote the ownership and control of Canadian carriers by Canadians;

(e) to promote the use of Canadian transmission facilities for telecommunications within
Canada and between Canada and points outside Canada;

(f) to foster increased reliance on market forces for the provision of telecommunications
services and to ensure that regulation, where required, is efficient and effective;

(g) to stimulate research and development in Canada in the field of telecommunications

16 Innovation, Science and Economic Development Canada, Petitions and Public Notices - Public Notices
pertaining to broadcasting, radiocommunications and telecommunications, online: <https://ised-
isde.canada.ca/site/spectrum-management-telecommunications/en/learn-more/key-documents/
gazette-notices-and-petitions> [perma.cc/DAM2-X2QQ].

17 Telecommunications Act, s 12(4).

18  Industry Canada as a federal department and ministerial title was renamed in the Fall of 2015 after
the election of Prime Minister Justin Trudeau to Innovation, Science and Economic Development
Canada, reflecting his Government'’s policy priorities. In Spring 2025, under Prime Minister Mark
Carney, the ministerial title was reverted to Minister of Industry, while the departmental name itself
remained unchanged.

19  Ryan, supra note 10.

20  Public Mobile Inc v Canada (Attorney General), 2011 FCA 194, at para 46 [Public Mobile Inc. FCA].
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and to encourage innovation in the provision of telecommunications services;
(h) to respond to the economic and social requirements of users of telecommunications
services; and

(i) to contribute to the protection of the privacy of persons.
iv. Decision

Cabinet will then decide if it wants to affirm, vary, or rescind the CRTC’s decision, or refer
the matter back to the CRTC for reconsideration. This decision will be released as an Order
in Council (“OIC”).?! An OIC is a legal instrument used by Cabinet to issue a decision or
regulation pursuant to a specific legislative authority or royal prerogative. Cabinet’s decision
is final, and parties cannot appeal it further within the administrative framework. However,
judicial review can be sought under section 18.1 of the Federal Courts Act* when Cabinet
acts under the statutory mandate of the Acz.

C. Public Mobile and the Outer Limits of Cabinet Review

In the case of Public Mobile Inc v Canada (Attorney General),® an application for judicial
review was made against the GIC decision to vary a CRTC decision under subsection 12(1)
of the Act. The CRTC had initially made a decision in 2009% on wireless spectrum licensing,
in which Globalive Wireless Management Corp. (“Globalive”) in its bid for a license was
assessed as not Canadian-owned and controlled. The CRTC deemed as such that Globalive
was not eligible to operate in Canada as a telecommunications common carrier. The Minister
of Industry then announced an intention to review the CRTC decision. The Minister invited
submissions from those who had participated in the CRTC hearings, as well as the provinces.
The Minister also received comments from parties whose views were not directly solicited,
including Public Mobile, a mobile phone service provider. In December 2009, the GIC
issued an OIC, finding that Globalive is not controlled by non-Canadian persons, and
thus Globalive became eligible to operate in Canada. The Federal Court quashed the OIC,
stating that the GIC had acted outside their statutory mandate in its variance of the CRTC
decision regarding Globalive by considering policy objectives that are not included in the
Act.” However, the Federal Court of Appeal restored the OIC, stating that it was open to the
GIC to consider broader unwritten policy objectives within the scope of those enumerated
under the Act.?® The Federal Court of Appeal found in its decision that although the GIC
analysis contained statements of policy, those statements did not specify what role the policy
considerations played in the overall decision.

21 Order Declining to Vary, Rescind or Refer Back to the CRTC, PC 2023-0278 (Orders in Council Division).

22 Federal Courts Act, RSC 1985, c F-7, s 18(1).

23 2011 FC 130 at paras 1-2 [Public Mobile Inc FC].

24 Review of Globalive Wireless Management Corp. under the Canadian ownership and control regime (29
October 2009), Telecom Decision 2009-678; later amended slightly by Telecom Decision 2009-678-1
(4 November 2009).

25 Public Mobile Inc FC, supra note 23 at paras 107-108, 118.

26  Public Mobile Inc FCA, supra note 20 at paras 47-51.
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Il. WHERE PUBLIC INTEREST DROPS OUT OF THE RECORD

A. Policy Engagement and the Risk of Conflating Interests

While the CRTC and Innovation, Science and Economic Development Canada (“ISED”) already
conduct policy engagement, which includes solicitation of public comments and submissions from
advocacy groups, there is no requirement for decisions on review orders to always consider those
positions. Regarding policy engagement, the public may not always be aware of a forthcoming
policy decision unless a news outlet covers a press release from the Minister of Industry regarding
a petition decision. In those circumstances where the public is not made aware through the media,
the role of advocacy groups becomes crucial in ensuring the CRTC and ISED understand the
perspectives of wider society on the policy issues before them, as those groups are often invited to
submit comments as part of the policy development process. Shifting from policy engagement to
section 12 petitions, despite the opportunity for advocacy groups to also make submissions, it’s
not always the case that they are tracking a section 12 petition, or that their perspective will be
reflected in the decision made by Cabinet. There is a possibility that such a decision may ultimately
confound “economic interests” as “societal interests,” rather than distinguishing between the two
in the context of economically marginalized consumers.

B. Gapsinthe Section 12 Petition Framework

There are several ways in which the Aer petition regime could be improved to better solicit
public input before Cabinet considers a petition. With the goal of improving the utility of
public comments, the following three recommendations are made.

The first recommendation is to enhance accessibility of the consultation process for the public.
As it stands, the average member of the public who may be affected by a decision and can
provide a critical perspective may struggle with the language used in filings, interpreting
the CRTC decision, and in finding and accessing the online platform to make comments.
This recommendation includes the need for Parliament to consider funding public input
to improve the relevance of comments and research. An enhanced public input model may
require ISED to direct that funding towards a broader Participant Funding Program that can
then support innovative approaches to engaging in public feedback for petitions under the
Act and the Competition Act. The CRTC could use that program to develop a tool like the
Policy Dialogue Program launched by the Impact Assessment Agency. The Policy Dialogue
Program helps the public and Indigenous peoples share their expertise or provide Indigenous
knowledge relevant to the development of policies, methodologies or tools related to impact

assessments on major projects in Canada.

The second recommendation is to increase awareness about the section 12 process, when it
is engaged, and the role that public interest submissions can play in decisions. This would
require an enhanced communications strategy from the Minister’s Office or the Department
to proactively engage with the public.

'The third recommendation is to communicate how public input was used, so that members of
the public and advocacy groups can know that their voice was at least considered. This would

set a baseline for needing to weigh cost to consumers versus economic benefit for industry.

Ultimately, if these three recommendations are addressed, it is likely that they would facilitate
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improved public input into the section 12 petitions process. Improved public input can lead
to stronger GIC decisions on petitions due to their reflection and consideration of the best
interests of the public. Thus, a stronger section 12 process would enhance the perceived
legitimacy and responsiveness of the Minister to the concerns of the public. Those process
improvements matter because recent decisions on petitions have shown what happens when

the public interest is present, but effectively invisible, in the OIC’s that Cabinet has issued.

1. RECENT SECTION 12 EXPERIENCES

A. Two Petitions, Same Structural Problems

There are two key petitions that significantly affected the telecommunications policy
landscape in recent years, and both had a notable absence of public interest submissions.
The two petitions concerned wholesale internet rates in 2019-2020%, and the mobile virtual
network operator (“MVNO?”) framework in 2020 to enable regional wireless carriers to
serve new customers on an existing radio access network while the regional carrier builds
out its own infrastructure.”® These two petitions reflect the ongoing use of section 12 by
telecommunications companies to achieve corporate objectives, such as preserving market
share and influence, minimizing competition and new entrants, and maximizing profits.
These objectives while not explicitly stated in their submissions, are reflected in how their
submissions detail their version of economic concerns. Due to the absence of public interest
submissions, the outcomes of these petitions have ended up influencing regulatory policy,
competition dynamics, and investment decisions across Canada. To understand the nexus
between advocacy engagement through comments, and the final decision made by Cabinet,
the following will explore a case study of a recent petition where public interest responses
were submitted.

B. Case Study: Telecom Decision CRTC 2021-181 (TekSavvy)

In the Fall of 2021, TekSavvy, Canada’s largest independent internet service provider, filed a
petition seeking a GIC review and variance of Telecom Decision CRTC 2021-181, which set
final rates for aggregated wholesale high-speed access services. This particular case involved
several stakeholders, including industry players, consumer advocacy groups, and other
members of the public,” who voiced their perspectives on the regulatory decisions impacting
the telecommunications landscape in Canada.

i.  Public Interest Submissions on the Petition

The PIAC submitted comments in response to the petition, arguing that the decision needed

27  CRTC, Telecom notice of consultation CRTC 2020-131 (24 April 2020), online: <https://crtc.gc.ca/eng/
archive/2020/2020-131.htm> [perma.cc/N6N5-VZDG].

28  CRTC, Telecom regulatory policy CRTC 2021-130 (15 April 2021), online: <https://crtc.gc.ca/eng/
archive/2021/2021-130.htm> [perma.cc/DFM5-QMVW].

29 Ibid.
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to be sent back to the CRTC and reconsidered in light of the Rogers-Shaw merger® that
had just occurred. PIAC argued that the policy directive SOR/2019-277 was misinterpreted
regarding market conditions and consumer affordability.*! PIAC supported TekSavvy’s
petitions to rescind Telecom Decision 2021-181 and advocated for reinstating the lower
rates set out in Telecom Order 2019-288 (“2019 Rate Order”) as the approach best aligned
with public interest.? The problem from TekSavvy’s perspective was that the incumbent
carriers, like Rogers and Bell, were charging wholesale-based competitors overinflated rates,
and the 2019 Rate Order was already upheld by the Federal Court of Appeal, while the
Supreme Court of Canada and Cabinet opted not to modify it. The CRTC’s 2021-181
decision reversed that 2019 Rate Order without further assessment of the reasonableness of the
rates. PIAC’s public interest argument in support of the 2021-181 petition was that, similar
to decision in Telecom Regulatory Policy CRTC 2021-130 where the MVNO framework
would destroy any prospect of wireless competition and low-cost options for consumers, that
there was a continued absence of consideration of the public interest PIAC’s position was
that Telecom Decision 2021-181 undermined the 2019 Direction on Telecommunications
Policy Objectives®, which emphasized competition, consumer choice, lower prices, and
affordability in retail Internet access markets. PIAC advocated for promoting competition
and consumer interests in accordance with the Government’s telecommunications policy.
It suggested that Cabinet rescind Telecom Decision 2021-181 to maintain the rates
from Telecom Order 2019-288, thereby ensuring competitiveness and consumer choice.
That order had established a direction for the CRTC that emphasized competition,

affordability, consumer interests, and innovation in telecommunications policy.*
ii. Orderin Council PC2022-0535

Despite not directly setting alternative rates or overturning the CRTC’s previous decision,
Order in Council 2022-0535% did underline the importance of regulatory frameworks that

30 In March 2021, Rogers Communications announced it would be acquiring Shaw Communications,
Canada’s fourth largest telecom company; Rogers was able to acquire Shaw’s internet
infrastructure while being required to divest Shaw'’s wireless division, ultimately selling Shaw’s
wireless division to Videotron.

31 PIAC,"PIAC Comments on Canada Gazette, Part |, July 24, 2021, Notice No. TIPB-002-2021 - Petition
to the Governor in Council concerning Telecom Regulatory Policy CRTC 2021-130" (22 September
2021), online (pdf): <https://ised-isde.canada.ca/site/spectrum-management-telecommunications/
sites/default/files/attachments/2022/TIPB-001-2021-PIAC-Comments.pdf> [perma.cc/FDP6-F8ZY].

32 Ibid.

33 OrderIssuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy
Objectives to Promote Competition, Affordability, Consumer Interests and Innovation, SOR/2019-227
(last modified 17 June 2019) (Telecommunications Act), online: <https://www.ic.gc.ca/eic/site/smt-
gst.nsf/eng/sf11524.html> [perma.cc/9T3B-PQVI].

34 OrderIssuing a Direction to the CRTC on a Renewed Approach to Telecommunications Policy, (2022) C
Gaz |, 2854 (Telecommunications Act), online (pdf): <https://gazette.gc.ca/rp-pr/p1/2022/2022-06-
04/pdf/g1-15623.pdf> [perma.cc/DT9H-6V4Q].

35  Order Declining to Vary or Rescind Telecom Regulatory Policy Decision CRTC 2021-181, PC 2022-

0535 (Telecommunications Act), online: <https://orders-in-council.canada.ca/attachment.
php?attach=42074&lang=en> [perma.cc/4ZED-H6TN].
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support competitive markets and protect consumer interests, echoing some of the concerns
raised by PIAC.*® While Cabinet highlighted shared ambitions and principles to guide
telecommunications policy moving forward, it was not obliged to engage with or address the
concerns that PIAC raised. The OIC ultimately affirmed Telecom Decision CRTC 2021-
181, highlighting that the Minister fulfilled their obligations in accordance with section
12(4) of the Act, and indicating where the petitions and any submissions made in response
to them may be inspected and copies obtained. However, it does not engage with any public
comments.” While the names of individuals who submitted an intervention on petitions are
redacted by Cabinet, the comments received are still made publicly available as part of the
broader package that ISED publishes in compliance with the Acz.

A common sentiment of the public comments on 2021-181 was that the interim order needed
to be rescinded for consumer affordability’s sake, and that the 2021-181 decision contributed
significantly to their own affordability challenges as individuals because of how much internet
rates had gone up under the interim order. Other interventions included industry groups
such as the Canadian Chamber of Commerce, the Association of Manitoba Municipalities,
and members from the Competitive Network Operators of Canada. Despite the various
interventions from civil society, PIAC, and other organizations, the OIC failed to explicitly
address how the Minister weighed public interest against industry interests. A decision that is
legislatively required to consider specific factors when explaining the reasons for the decision
could address any gaps in policy considerations by ensuring the public interest interventions
were reviewed. This would consequently allow the broader public to understand how their
interests are being weighed against those of industry.

The petition filed by TekSavvy to vary Decision 2021181 illustrates a critical gap in the
Act’s petition regime: the CRTC and ISED can attract public interest interventions, whether
they be from individuals in civil society or advocacy organizations, yet Cabinet faces no
statutory requirement or common law duty to demonstrate how public interest interventions
were weighed against industry positions. Providing a clear expression of how public interest
considerations were weighed is important because industry may begin to start petitioning
under the auspices of a combined economic and public interest. This became a reality in Bell’s
recent FT'TH petition made in February 2024, where Bell has framed the petition in public-
facing terms (including impacts on rural, remote, and Indigenous communities), but the Acr
still does not compel any actual engagement from Cabinet on public interest considerations

in its decision-making or reasons for an order.

IV. BELL'S 2024 FTTH PETITION

Building on Telecom Decision CRTC 2021181, this section turns to Bell’s February 2024
petition as a recent example of how section 12(8)’s limited reasoning requirements can
obscure whether public-interest considerations were meaningfully addressed by Cabinet
when considering a petition.

36 Ibid.
37 Ibid.
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A. Background and Framing

On February 2nd 2024, Bell filed a petition (2024-292) to rescind the CRTC’s Temporary
Telecom Decision 2023-358 order regarding temporary aggregated fibre network access
on networks deployed by Bell and Telus in Ontario and Quebec.?® Bell stated that the
temporary decision would negatively impact its network investment, particularly affecting
rural, remote, and Indigenous communities facing connectivity challenges. Bell argued the
2023-358 decision would force them to reconsider network expansion and upgrade plans.”
Furthermore, Bell argued that systematically favouring resellers by lowering wholesale
broadband rates has reached a point where the rates are below their costs.* Thus, this
removed incentives for investment and deprived consumers of higher-speed internet services,
as providers may withdraw economically ineflicient offerings from the market. Bell’s framing
of the issues in their petition is notable not only because it invokes investment incentives,
but because it also invokes equity-laden interests without any required demonstration
of discernment in an OIC from Cabinet on Bell’s economic interests vs the true “public
interest.” This permits service providers like Bell to potentially weaponize “public interest” to
advance their own corporate objectives of preventing market access while using infrastructure
investment in underserved areas of Canada as a bargaining chip.

B. Policy Implications if Cabinet Rescinds Without a Public Interest
Factor

If Cabinet were to rescind the CRTC’s 2023-358 FT'TH temporary decision without a
mandate to consider public interest, there may be policy implications that detrimentally
affect economically marginalized members of the public and the future of competition.
In the absence of a requirement to consider public interest as a distinct criterion of the
decision, Cabinet’s decision has the potential to confound “economic interests” with “societal
interests,” which may give rise to the following policy implications. The first potential policy
implication is that the decision could restrict competition in the telecommunications sector,
especially in the high-speed internet market, hindering ISPs from entering the market in
new regions.”! Consequently, that would lead to the second policy implication, which is
that a reduction in competition may lead to higher prices for consumers and less incentive

for incumbents such as Bell, Rogers, and Telus to innovate. By maintaining higher barriers

38 “Bell asks Cabinet to overturn CRTC decision on Fibre Network Access”, The Wire Report (6 February
2024), online: <www.thewirereport.ca/2024/02/06/bell-asks-cabinet-to-overturn-crtc-decision-on-
fibre-network-access/> [http://perma.cc/6SCP-HC52]

39  “Bell to cut capital expenditures and reduce high-speed fibre internet expansion due to CRTC
decision that discourages network investment’, Cision Canada (6 November 2023), online: <https://
www.newswire.ca/news-releases/bell-to-cut-capital-expenditures-and-reduce-high-speed-fibre-
internet-expansion-due-to-crtc-decision-that-discourages-network-investment-871608765.html>
[perma.cc/9WSP-Q4QK].

40 Ibid.

41 Kevin Hudes, “Competition in the Canadian Telecommunications Industry: Past, Present and
Potential Ways Forward” (2020) MA major research paper, Ryerson University and York University
(Joint Program in Communication and Culture), online: Toronto Metropolitan University Library
<https://doi.org/10.32920/16655017.v1> [perma.cc/K2TX-9TFN].
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to entry for ISPs, the market could see reduced competitive pressure on pricing and service
offerings.? This would run contrary to Canada’s renewed approach to telecommunications
policy, a directive issued to the CRTC in 2023 aimed at addressing competition and market
challenges across Canada’s telecommunications sector.*” Canada’s renewed approach includes
addressing the quality, price, and availability of competitive broadband and wireless services
for consumers across Canada by tackling market power and coordinated conduct amongst
service providers. However, this policy tension between competition and affordability for
consumers is not new. Federal telecommunications policy has long treated broadband
infrastructure as an economic determinant for the future of communities across Canada,
rather than simply a market commodity.

In 2005, the Minister of Industry appointed a Telecommunications Policy Review Panel to
“review Canada’s telecommunications policy framework and recommend on how to modernize
it to ensure that Canada has a strong, internationally competitive telecommunications industry
that delivers world-class services for the economic and social benefit of all Canadians.”**
The Panel’s 2006 Final Report found that “Broadband access will make it possible to bring
the following kinds of benefits to unserved areas of Canada: improved primary and secondary
education and new opportunities for post-secondary education, training and lifelong learning;
improved health care; new and improved business opportunities; and stronger rural and
remote communities.”® Contemporary telecommunications competition decisions should
be working to address the 2006 report by advancing broadband access in unserved areas of
Canada such as some northern, remote, and fly-in Indigenous communities that continue
to be without broadband internet. A decision to rescind the 2023-358 FT'TH temporary
decision without the mandated consideration of public interest, may lead to the third policy
implication, which is the CRTC inadvertently perpetuating connectivity deserts across
Canada, resulting in the continued economic marginalization of Indigenous communities
and northern Canada.

Turning to the repercussions for the industry, the fourth policy implication is that a decision
to rescind may signal that regulatory decisions can be readily challenged and overturned,
leading to a more uncertain regulatory environment.* For FTTH, this could affect long-
term investment decisions made by ISPs, and stifle plans to expand.?”” Lastly, related to
fostering competition, the decision may inadvertently influence Canada’s international
perception in terms of its commitment to fostering competition and regulating major players

42 M Armstrong, “Competition in telecommunications” (1997) 13:1 Oxford Rev Econ Poly 64.

43 ISED, Renewing Canada’s approach to Telecommunications Policy: Context for Action (last modified 10
February 2023), online: <https://www.canada.ca/en/innovation-science-economic-development/
news/2022/05/renewing-canadas-approach-to-telecommunications-policy-context-for-action.
html> [perma.cc/P2M6-3QG5].

44 Hank Intven, Gerri Sinclair & André Tremblay, Telecommunications Policy Review Panel - Final
Report, (Ottawa: Industry Canada, 2006) at iii, online: <https://epe.lac-bac.gc.ca/100/200/301/ic/
telecommunications_policy_review-e/lu4-77-2005E.pdf?nodisclaimer=1> [perma.cc/ZKW4-MVZK].

45  |bid at 8-4.

46  Ibid at 2-11.

47  ISED, supra note 43.
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in the telecommunications industry. This perception could have cross-industry impacts, as
for example, Parliament is actively seeking new entrants from the international market to
diversify Canada’s grocery industry.® These implications and risks are exactly why the petition
framework should not rely on Cabinet’s implied balancing of economic and public interests
when considering a petition, especially without a statutory requirement to provide adequate
reasons with explicit reference to the public interest.

V. LEGISLATIVE REFORM OPTIONS

The policy implications identified above not only highlight the complex nature of regulatory
interventions, but also accentuate the critical role of public advocacy groups.”” Ensuring that
public interest concerns are considered in deciding section 12 petitions would likely enhance
the effectiveness of Cabinet’s decisions by balancing considerations more evenly between
public interests and industry interests where they may diverge. The addition of a subsection
to section 12 mandating Cabinet to consider certain criteria in assessing petitions, would
enhance transparency; it would help the public to better understand potential decisions being
made at the Cabinet level that directly impact their daily cost of living since the decisions
often lead to either an increase or decrease of wireless and internet rates and the number of

providers competing in each region across Canada.

A. Require Cabinet to Treat Public and Economic Interests as Distinct
Factors

Implementing these recommendations would bring the Act in line with other statutory
regimes that employ criteria-based approaches. For example, the Impact Assessment Act (“IAA”)
governs the sustainable development of major projects in Canada. Under section 22(1) of
the AA, the statute provides the “impact assessment factors” which must be used when
the Agency or a review panel is conducting an impact assessment for a designated project.”®
Similarly, the Competition Act contains lists of factors to be considered when assessing the
competitive impact of mergers, business practices and competitor collaborations.”® To foster
this engagement, section 12 of the Act could adopt a similar factor-based regime. To achieve

this goal, section 12 should be amended to include the following subsection:

In determining an order made under subsection (1) or (7), the Governor in Council
shall take into account the following factors: (a) public interest; and (b) economic
interests of the Canadian economy.

The factors to be established should include public interest in conjunction with economic
interests as these two factors need not be distinctly independent of each other in consideration
depending on the petition. Though economic interests can be a core part of the public

48 Competition Bureau Canada, Competition Bureau Retail Grocery Market Study Report (27 June 2023),
online: <https://competition-bureau.canada.ca/en/how-we-foster-competition/education-and-
outreach/canada-needs-more-grocery-competition> [perma.cc/SGS6-K845].

49  Ryan, supra note 10 at 33-38.

50 Impact Assessment Act, SC 2019, ¢ 28, s 22(1).

51  Competition Act, ss 79(4), 90.1(2), 93.
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interest, for example where pricing affects the affordability of wireless rates for the public.
However, they may not always align with decisions made by the CRTC, especially when
prioritising the corporate plans of providers like Bell or Rogers. These plans might focus on
developing long-term fibre and 5G infrastructure, achieving profitability through market
consolidation, and maintaining regulatory stability to encourage investment, rather than
immediately addressing consumer affordability or fostering new market entrants to promote
medium- and long-term affordability through anti-oligopoly efforts. However, enumerating
these two factors only solves half the problem. Without a statutory obligation or common
law duty to provide reasons that explicitly demonstrate how those two factors are weighed
when considering a petition, consideration of the public interest remains nothing more than
just part of the broader policy objectives.

B. Strengthen the Reasons Requirement Under Section 12(8)
Another recommended amendment for the Act is to section 12(8). The statute currently reads:

Reasons
12(8) In an order made under subsection (1) or (7), the Governor in Council shall set
out the reasons for making the order.

The subsection currently requires the GIC to set out reasons for making an order under
subsection (1) or (7). However, the GIC does not have the same common law duty to provide
“adequate” written reasons for decisions that the CRTC does, giving deference to Cabinet
to determine what satisfies the requirement for reasons. To address this transparency gap,
the recommended amendment would require the GIC to provide reasons that include how
the criteria were considered, so the public may better understand decisions. To facilitate this
subsection 12(8) should be amended as follows:

In an order made under subsection (1) or (7), the Governor in Council shall set out
reasons for making the order, including how all of the factors under [the newly amended]
subsection were considered.

Such amendments may enhance the transparency on how high-level public input, inclusive
of facts and research produced by public interest advocacy groups, is considered by Cabinet
alongside the submissions made by industry. Such amendments would be consistent with
the observations of the Supreme Court of Canada in Canada (Minister of Citizenship and
Immigration) v Vavilov (“Vavilov”),”* in which Chief Justice Wagner for the majority held
that where the decision maker has provided written reasons, those reasons are the means by
which the decision maker communicates the rationale for their decision.’> Furthermore, a
reviewing court will begin its inquiry into the reasonableness of a decision by examining the
reasons provided with “respectful attention” and seeking to understand the reasoning process
followed by the decision maker to arrive at its conclusion.” The Court stressed in Vavilov that
a decision-maker will have greater flexibility when the language in the enabling legislation is

52 2019 SCC65.
53 Ibid at para 84.
54 Ibid.
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broad, open-ended, or highly qualitative, such as “in the public interest.””> By amending the
Act to set out a statutory requirement to provide adequate reasons, Cabinet can also ensure
that any OICs made regarding CRTC decisions are given maximum deference by the courts

because there will be no ambiguity as to what Cabinet’s considerations were.

CONCLUSION

The main flaw in the Act petition regime is not that Cabinet lacks the statutory authority to
consider the public interest as a factor, but rather that there is no requirement for Cabinet
to demonstrate how it has taken the public interest into account in a way that is clear and
transparent to the public. As recent petitions concerning Telecom Decision CRTC 2021—
181 and the 2024 petition from Bell on FT'TH indicate, petitions involving public interest
interventions can still lead to Cabinet issuing an OIC without adequately showing how the
public interest was weighed against other considerations. If Cabinet’s varying power is to
work as Parliament intended, rather than as a tool for industry to bypass commissions and
tribunals, Parliament should amend the Acz to explicitly list the public interest as a factor under
section 12, and strengthen the obligation to provide sufficient reasons under section 12(8).
These amendments would not hinder Cabinet’s discretion; rather, they would guide it.
Together, these changes would ensure that Cabinet demonstrates to the public how it is balancing
the Acts objectives, allowing the public to effectively assess whether the public interest has been
genuinely considered rather than merely used as rhetoric to advance industry interests.

55 Ibid at para 110; See also Catalyst Paper Corp v North Cowichan (District), 2012 SCC 2 at paras 29-32.



APPEAL VOLUME 31 = 30

ARTICLE

FINDING COMMON GROUND:

EXAMINING INTERSECTIONS IN PRIVACY
LAW FOR ALIGNMENT BETWEEN BRITISH
COLUMBIA AND INDIGENOUS CONTEXTS

Ben Barnes *
CITED: (2026) 31 Appeal 30

ABSTRACT

Alignment between the laws of British Columbia and Indigenous legal orders is an ongoing
process, with pressing need created by the United Nations Declaration on the Rights of Indigenous
Peoples and the decision in Gizxaata v British Columbia (Chief Gold Commissioner), 2025 BCCA
430. Privacy law is no exception to this pressing need. The intersection between the two legal
spaces necessitates the question: how can privacy law in British Columbia better align with
Indigenous contexts in a manner that respects and affirms First Nations' legal traditions and
rights? More specifically, how can different legal spaces enable privacy law implementation? An
intersectional, anti-positivist framework can be adopted by braiding together decolonial calls
to action with critical legal studies, feminist and queer legal approaches.

Using this framework, this thesis is explored in two stages: first, jurisdiction is investigated
through Gitxsan, Salish, and Canadian legal perspectives; and second, reconciliation and
resurgence are explored as distinct ways of aligning privacy law. Reconciliation efforts are
examined through a critical reflection on privacy and democracy, and the limitations in
reconciling divergent approaches, while Indigenous resurgence efforts are reviewed through anti-
colonial mindsets, common resurgence principles, and potential factors motivating resurgence.

A working compromise to better align privacy laws must address underlying perspectives and
power dynamics. This compromise would include first, a recognition that Canadian perspectives
need to adapt to Indigenous legal orders while Indigenous Peoples continue to pursue their
own law-making; second, that British Columbia must revise the Personal Information Protection
Act to better comply with OCAP principles, cede authority on certain privacy law grounds
to affected Indigenous communities, and establish an intergovernmental authority to address

* Ben Barnes is a fourth-year JID/JD student at the University of Victoria, acknowledging his life and work
on the traditional territories of the Lekwungen peoples. He will be commencing articles in 2026 with
Tollefson Law focusing on environmental litigation and Indigenous governance. He is interested in
public law matters and general civil litigation, especially issues honing in on Indigenous, constitutional,
and regulatory legal issues. Aside from law, he has years of prior experience working in federal and
provincial public services, as well as a Master of Public Administration which involved capstone research
on improving relations between local governments and Indigenous governments in British Columbia.
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privacy law gaps for Indigenous Peoples; and third, First Nations communities must be able to
implement their own privacy laws whether through customary law, storytelling, textual by-law,
or direct action. Regardless of specifics, British Columbia must approach this issue holistically
by acting meaningfully upon its commitments.
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INTRODUCTION

The introduction of British Columbia’s Declaration on the Rights of Indigenous Peoples Act'
(“DRIPA”), implemented in response to the United Nations Declaration on the Rights
of Indigenous Peoples (“UNDRIP”),* has brought renewed focus to Indigenous rights in
the province. Keeping in mind new developments in both case law® and governmental
organizations,* there is a growing need for an holistic alignment of laws between British
Columbia and Indigenous Peoples. From a statutory perspective, provincial privacy law is also
a relatively contemporary aspect of law in British Columbia with the Province’s Freedom of
Information and Protection of Privacy Act only passed in the 1990s.” The intersection between
these spaces creates novel and ambiguous legal questions about process and governance.

DRIPA prompts the question: how can privacy law in British Columbia better align with
Indigenous contexts, in a holistic manner that respects and affirms First Nations™ legal
traditions and rights? More specifically, how can different legal spaces enable privacy law
implementation? To answer this question, this research chooses to establish a theoretical
framework in which to understand this issue better. Then, questions of jurisdiction can
be explored by examining current law. For the purpose of this analysis, Gitxsan and Salish
Indigenous legal views are compared and contrasted with the Canadian legal perspective.
Next, this article explores methods of aligning privacy law based on different theoretical
approaches to justice. Finally, this article offers a discussion and conclusions about potential
legal solutions that incorporate these alignment methods’ complexities.

I. ESTABLISHING A THEORETICAL FRAMEWORK

a3

A. Recognizing the “isms”: Overlapping and Intersecting Oppressions

Intersectionality is a structural issue of justice that extends throughout all of society,® necessarily
inclusive of academia.” As a form of oppression, settler colonialism is recognized as a process
leading to intergenerational harm of Indigenous Peoples in Canada by both Indigenous and

1 Declaration on the Rights of Indigenous Peoples Act, SBC 2019, c 44 [DRIPA].

2 United Nations Declaration on the Rights of Indigenous Peoples, A/RES/61/295, UNGAOR, 61st Sess,
Supp No 49, UN Doc A/RES/61/295 (2007) 1 [UNDRIP].

3 See Gitxaala v British Columbia (Chief Gold Commissioner), 2025 BCCA 430 [Gitxaala BCCA]; See also
Servatius v Alberni School District No 70, 2022 BCCA 421 [Servatius].

4 Government of British Columbia, “Declaration Act Secretariat” (2023), online: <declaration.gov.
bc.ca/declaration-act-secretariat/> [perma.cc/KMV8-WWKX].
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“Liminal Knowledge: Positioning Intersectionality in Academia”(2019) 19:3 Cultural Studies Critical
Methodologies 203.
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non-Indigenous experts.® Professor and cultural critic, Aimee Carrillo Rowe, and Unangak
professor of Indigenous Studies, Eve Tuck summarize settler colonialism as follows:

The specific formation of colonialism in which people come to a land inhabited by
(Indigenous) people and declare that land to be their new home. Settler colonialism is
about the pursuit of land, not just labor or resources and is a persistent societal structure,
not merely an historical event or origin story for a nation-state. Settler colonialism has meant
genocide of Indigenous peoples, the reconfiguring of Indigenous land into settler property.’

In addition, other forms of oppression, such as systemic racism, homophobia, or sexism,

intersect with colonialism to create a variety of harms in the Canadian context.'

How, then, does one transform acknowledgement into action? Calls to decolonize academic
space are grounded in key tasks: recognizing higher education’s complicity in colonization,
highlighting academics’ implicit roles within this state, defining what colonization entails,
and emphasizing the need to self-decolonize.! Through this conduct, resilience can manifest
in academic spaces. Demonstrating this resilience against settler colonialism within academia
is not only possible, but necessary.'? Investigating legal issues in an academic setting entails
these same key tasks.

B. Locating Myself: Reflecting on Positionality

Decolonizing research often involves a researcher’s acknowledgement of positionality.'
I am white, cisgender, queer, and male. I am not a person with a disability, nor do I come
from a low-income background. By way of my presence and my ancestry, I am a settler and I
recognize that fact implicates me within a system of colonial reproduction for which academia

8  Maggie Perzyna & Harald Bauder, “Threats from within and threats from without: Wet'suwet'en
protesters, irregular asylum seekers and on-going settler colonialism in Canada” (2023) 13:1
Settler Colonial Studies 71; Tricia Logan, “Settler colonialism in Canada and the Métis” (2015) 17:4
J Genocide Research 433; Jen Preston, “Neoliberal settler colonialism, Canada and the tar sands”
(2013) 55:2 Race & Class 42; Jeff Corntassel, “Toward Sustainable Self-Determination: Rethinking
the Contemporary Indigenous-Rights Discourse” (2008) 33 Alternatives: Global, Local, Political 105;
National Inquiry into Missing and Murdered Indigenous Women and Girls, Reclaiming Power and
Place: The Final Report of the National Inquiry into Missing and Murdered Indigenous Women and Girls,
vol 1a, (Ottawa: Privy Office Council, 2016) [MMIWG Report].
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is criticized.' I grew up in what is now called Saanich and live in what is now called Esquimalt.
Both specific areas of my current and past residence are located on the traditional territory of
the Lekwungen peoples, with respect to the modern Esquimalt and Songhees First Nations.

C. Braiding Together Critical Lenses for a Decolonial Mindset

Prior to implementing a methodology, it is important to clarify an epistemology. This article’s
“decolonial mindset” rejects positivist assertions of law and instead underscores the inherent
subjectivity of law. This rejection is because examining policy implications within legal spaces

points to actors’ underlying subjective understandings of legal processes.

Darcy Lindberg’s metaphor of “braiding together” methodologies is helpful in fusing disparate
strands of legal insights centred on Indigenous Peoples” experiences. '° The research in this
article braids together critical legal studies with Indigenous feminist and queer legal studies.
With these perspectives in mind, remaining in the background is thus an overriding concern
of exactly who is the “other” in the eyes of the law."” Legal scholar Bruce MacDougall posits
that the judiciary is not a mere “neutral sounding board” but instead one of society’s greater
social agencies for determining right and wrong—passing judgment to take power from
some and give power to others.'® Going along with MacDougall’s framing, one can employ
critical legal studies’ motifs to demand an ethics of legality that recognizes legal inequities. "’
Instead of asking “how does this law operate,” critical legal studies encourages us to consider
“why does this law operate in this way, and who benefits from it operating this way?” The
second strand is Indigenous feminist legal studies, which recognizes that law’s notional
nature of being “gender neutral” is practically “male centric,” whereby the default position
of structural power relations within colonial law is patriarchal and settler-centric, creating
disadvantages for those targeted by settler colonial demands.?® Extending this out further,
applying queer legal theory to Indigenous feminist studies allows for an interrogation of
heteronormativity,? and the ways in which heteropatriarchal oppression may obfuscate legal
lines of reasoning. Indigenous Peoples storytelling serves as one methodology for exploring
legal issues flowing from these systemic issues.”? Storytelling is further mobilized when
examining Indigenous legal orders’ perspectives on legal issues.

14 Julia Janes, “Democratic encounters? Epistemic privilege, power, and community-based
participatory action research”(2016) 14:1 Action Research 72 at 81.

15 Mauro Zamboni, The Policy of Law: A Legal Theoretical Framework (Bloomsbury Publishing, 2007) at 126.
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II. ANSWERING THE JURISDICTION QUESTION: WHAT IS
THE LAW?

A. Indigenous Contexts

There are hundreds of First Nations in what is now known as British Columbia,?® with
different ethnic backgrounds, languages, and customs.? This research focuses on Gitxsan and
Salish legal orders to assess Indigenous approaches to privacy law. This assessment includes

an overview of legal frameworks, legal methods, and contemporary governance.
i.  Salish Legal Traditions: Legal Frameworks

What is in a name? Under Salish legal traditions, this is not a rhetorical question but a central
question for facilitating ceremony.” Salish peoples are divided into separate cultural areas and
linguistic sub-groups, though they retain some key similarities.”® Coast Salish peoples, living
in British Columbia and Washington state, traditionally lived in non-state societies, arranged
based on Traditional Knowledge infused with names and kinships.?” Salish laws’ focal point is
often the confluence between ancestral relations establishing kinship, ceremonial exchanges
of wealth at potlatches, and dynamic residency that is responsive to seasons and exchange
of goods.?® Under Salish customs, approaches to this confluence are seen as holistic; law is a

shared, ongoing process between spiritual healing, place, and behaviour.”

The holistic nature of Salish law is directly tied to the land and its appropriate use.** Land
is sacred and carries values.’' Moreover, relationships serve as a way of delineating legal
jurisdiction over the land, securing both individual and family rights to what Western law
categorizes as property.> These relationships manifest themselves as familial relations, local
group relations, village relations, and tribal relations.?® Relationships within social groups are
recognized as having what anthropologist Brian Thom describes as “enormous flexibility,”

23 Government of British Columbia, “First Nations A-Z Listing” (2026), online: <www?2.gov.bc.ca/gov/
content/environment/natural-resource-stewardship/consulting-with-first-nations/first-nations-
negotiations/first-nations-a-z-listing> [perma.cc/C2F8-7FLG].

24 Robert J Muckle, The First Nations of British Columbia (Vancouver: UBC Press, 1998) at 26-58.

25 Donna B Gerdts & Ruby M Peter, “The Form and Function of Nativized Names in Hul'q'umi'num”
(2021) 63:1-2 Anthropological Linguistics 226 at 226.

26 MTerry Thompson & Steven Egesdal, “Introduction” in M Terry Thompson & Steven Egesdal, eds,
Salish Myths and Legends: One People’s Stories (Lincoln: University of Nebraska Press, 2008) at XIX.

27  BrianThom, “The paradox of boundaries in Coast Salish territories” (2009) 16 Cultural Geographies
179 at 185.

28  Ibid at 186.

29  Bruce Miller, The Problem of Justice (Lincoln: University of Nebraska Press, 2001) at 187.

30 Jo-ann Archibald, Indigenous Storywork: Educating The Heart, Mind, Body and Spirit (Vancouver: UBC
Press, 2008) at 2; See also Sarah Morales, Snuw’uyulh: Fostering an Understanding of the Hul'qumi'num
Legal Tradition (PhD Dissertation, University of Victoria, 2014) [lunpublished].

31 Morales, supra note 30 at 53.

32 Ibid at 55.
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with familial connections and relative importance established through descent, social standing

and participation.*

ii. Salish Legal Traditions: Legal Methods

Living under Salish law means engaging in appropriate relationships. Coast Salish legal
scholar Sarah Morales™ legal research reveals at least seven legal principles that can be
routinely observed in communities: kinship, respect, trust, sharing, love, forgiveness, and
responsibility.?> Different sets of Salish law adopt these principles in different capacities.
Salish family law, for example, is context-oriented, acknowledging these principles but
retaining a legalistic plurality in application.®

One medium for expressing legal engagement is pole carving. Poles can be instructive,
commemorative, and healing.”” They tell a narrative, illustrate its visual elements, compose
a “total presence” of the artwork, and craft cultural associations between place, purpose, and
history.®® The carver Kwul-kwul'tw Joseph Hillaire, for example, told the story of the Land
in the Sky through a carved pole that highlights the importance of community obligations
in making law. It is an epic telling of brothers who focus their “spiritual integrity” towards
defeating an army of “Man Moon,” ultimately using their newfound powers to assist the sick
and hungry in their own community.”’

Salish narratives come in at least two formats: traditional narratives, which focus on
ancestral or mythical stories; and historic narratives, which focus on historical retellings.*
For storytellers, retelling through song is not creating an expression but discovering it from
a spiritual source.” This discovery process necessitates restricting what can be told, especially
to outsiders.*? Despite this, some publicized stories exist that may be relevant to privacy law.

Many of these narratives contain a trickster-transformer.*> Trickster-transformers can be
magical, shape-shifting, or absurd figures used to teach principles through stories, commonly
engaging in improper conduct or foolish errands.* Consequences for negative relational
actions is a theme that occurs across different Salish societies” stories, from the Southern
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35 Morales, supranote 30 at 17.
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Lusthootseed story of Crow, Her Son, Her Daughter,”® to the traditional Spokane narrative
of Coyote and Buffalo.*®

While exploring common tropes of the trickster-transformer, one can discover insights on
the concepts of limited disclosure and access permissions. A Bluejay Cycle, a collection of
traditional stories from the Quinault people, features Bluejay, a trickster-transformer whose
poor conduct in relationships often results in negative consequences.?”” At one point in the
stories, the theme of limited disclosure is explored. When Bluejay asks Squirrel for a location
regarding a sensitive topic, Squirrel responds in a tone so only Bluejay can hear.* Aware
of Bluejay’s past behaviours, Squirrel deceptively discloses information.* Ultimately, this
disclosure of a location to Bluejay proves fruitless for Bluejay, with Squirrel quickly escaping
and mocking Bluejay upon arrival.® This moment suggests that limits on information
disclosure are grounded in relationships and obligations. Permission to access something,
whether it is spiritual or physical, is also expressed in Pentlatch storytelling. One example
is the story of 7he Thunderbird, where two brothers, approaching a woman’s home, ask for
permission before entering.”® They do not enter without permission first being granted by
the woman.*? One reading of why this may be important is that permission to enter a private
space is part of the proper conduct expected of a person. Another reading of why it may be
important is that there is deference to different relationalities between the brothers and the
woman: the brothers bearing a familial connection, and the woman not. In both examples,

one can infer that correct behaviour is coupled with a sense of community obligation.

Correct behaviour informed by obligations to other living beings is an ongoing Salish legal
principle: doing things in a good way with intent is eyhh slaxin (good medicine).”® In the
Pentlatch story of Shining Boy, the importance of doing things the right way is implied
repeatedly, where a young man, hunting for himself and his community, dutifully follows
his grandmother’s directions in his relations with other women.>* Similarly, a traditional
Nietképmx Coyote narrative of Thompson River Salish communities features a trickster-
transformer who is told that if he wishes to succeed in his mystical flight, he must follow
his grandmother’s instructions, otherwise he will return to where he was before.> He fails
to heed these instructions, and is subsequently returned to where he was and is scolded by

45  Marion Davis, “Crow, Her Son, Her Daughter”in Thomspon & Egesdal, supra note 26 at 266.
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the grandmother.”® The Basket Ogress story of the Squamish features similar obligations for
community, where a boy works together with children kidnapped by an ogtess to save their
lives instead of escaping by himself.””

iii. Salish Legal Traditions: Contemporary Governance

Generally, Salish legal orders are informed by kinship systems and the cultural power ascribed
to ancestral names.’® For matters of governance, relationships to land, spirit, and kin are
reinforced through ongoing storytelling (including trickster-transformer figures).”” Ceremony
is used as a legal and governance practice in different longhouses across territories,*® with

stories serving as a form of this practice.®!

Modern Salish nations are tied to the Indian Act** and its imposed reserve system, contrary
to the seasonal and semi-fluid nature of territorial governance inherent in traditional Salish
legal orders.* Reactions to this imposition vary. While traditional Salish legal orders maintain
oral customs as discussed, the Tsawwassen First Nation provides example of a Salish First
Nation engaging textually with the law through its Freedom of Information and Protection of
Privacy Act** as a bylaw of its modern treaty government.®

iv. Gitxsan Legal Traditions: Legal Frameworks

Gitxsan legal traditions are focused on a non-state, decentralized model of legal engagement
achieved through a system of four matrilineal pdeck (clans), further composed of a number of
wilp (houses) that enable legal affairs to occur.®® For Gitxsan societies, answering the question
of jurisdiction may be a simultaneously simple and complex task. Adaawk is a central feature
of Gitxsan law, being the legal art of recalling and memorizing oral narratives as an aspect
of Gitxsan life.”” On the one hand, it is a legal presumption that the adaawk (oral histories
of Gitxsan houses) contains the positionality and legitimacy of a wilp’s marriage to land and
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community.®® On the other hand, the adaawk is continuously renewed and contested to assure
legitimacy and accuracy within the feasts system enacted by Gitxsan community members.®

In carrying out the adaawk, chiefs and community leaders often herald daxyger (spiritual-
legal power) to emphasize right to the territory and the stories that go with it.” Canadian
anthropologist Wilson Duff observes that connecting with daxyger at feasts and ceremonies
is a process that is stratified, with degrees of intimacy to the adaawk physically separated
out in a ranked seating format.”" Nevertheless, this stratification carries complexities with
it. While a wilp’s chief carries responsibilities for its well-being and the land attached to it,”?
legal decisions are driven by consensus building at feasts and ceremonies to enable the right
to be left alone to certain territory.”® Gitxsan jurisdiction is cultivated by these activities.”

v. Gitxsan Legal Traditions: Legal Methods

Gitxsan law can be expressed in different ways including through physical objects” and
physical acts.”® Physical manifestations of daxyget include objects such as carved poles,”
and specially-designed robes which contain wilp crests that represent aspects of the adaawk.”
Physical acts expressing law can include song and dance conferring Traditional Knowledge,
a land’s history, and a person’s use of the land.”

Lawyer Richard Overstall emphasizes that storytelling is a major component in retelling
the adaawk* Some principles can be deduced from these stories even in written form. In
Gitxsan storytelling, the character of Wiigyet is a trickster: someone described with humour,
who often seeks out “calculated transgressions” to his own detriment later on.?! Two stories
that lay out principles relevant to matters of privacy are Wiigyet Brings Water into the World™
and Wiigyet and the Abalone.® In the first story, he forgoes caring for the community and
tricks a chief into letting him inside his home in order to steal water.* In the second story,
Wiigyet lies about his marksmanship in order to con another being out of abalone, even
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69  Wilson Duff, Histories, Territories and Laws of the Kitwancool (Victoria: Royal British Columbia
Museum, 1989) at 18.
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though that other being suspected he would do s0.®> Both stories conclude with misfortune
for Wiigyet: he spills the water he gains deceptively,® and he loses his abalone to the river.””

What can be drawn from these two Wiigyet stories for privacy law? A common theme that runs
through both is the link between dishonest conduct and the resulting negative consequence
for that conduct.®® Each deception also contains an additional layer of quandary: in the former
story, the dishonesty comes at the price of the community interest;* in the latter story, the
dishonesty comes with a degree of forgiveness from the other party.”® Drawing connections
to privacy law, one could estimate that these principles would inform a view on privacy that
sees dishonesty in legal relations as tied to natural consequences for the deed and the values

of community interest and forgiveness.

One final Gitxsan story referencing privacy is the Origin of K alidakhl (Blue Jay).’" In the
story, a young couple hears noise outside their home. The husband knows it is his mother-
in-law, and lets her into his home even though he does not actually want to. He knows by
doing this, “gone was [the couple’s] privacy.”*? Later in the story, the mother-in-law kills her
daughter to get close to the husband.? This eventually leads to her being clubbed by the
husband, turning into a blue jay after the husband rejects her advances.”*

There are potentially relevant principles to pull from the Origin of Kalidakhl (Blue Jay).
First, one could draw the principle that there are natural consequences for actions, including
corrective action taken against deception.” The story also features the complexities of consent:
consent is required from the residing couple to let another into their home, but this consent
is tempered by community expectations regarding appropriate familial relations.”® If we
choose to overlay these principles over privacy rights, we could surmise that there are natural
consequences for deceptive actions against another’s privacy and that consent in privacy
matters is balanced with obligations to family and the wider community.

vi. Gitxsan Legal Traditions: Contemporary Governance

Gitxsan people maintain legal models through both a model responding to colonial law and
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a traditional hereditary model.”” An Indian Act’® band council and reserve system maintains
elected band councils and chiefs exist for formally separate Gitxsan polities such as Kispiox,
Gitsegukla, Gitwangak, Gitanmaax, and Gitanyow.” Hereditary Chiefs, through their
respective wilp, still play a major role in delineating legal structure within Gitxsan societies.
In order to better communicate governance in a contemporary climate, the Gitxsan Huwilp
Government exists to bring together Hereditary Chiefs in outwardly expressing Gitxsan law
while inwardly respecting the existing Gitxsan legal system.'®

B. Canadian Context
i. Privacy Laws: Canada

The federal government has passed two major statutes that govern Canada’s national approach
to personal information: the Privacy Act'" and the Personal Information Protection and
Electronic Documents Act (“PIPEDA”)."? The Privacy Act is meant to:

extend the present laws of Canada that protect the privacy of individuals with respect
to personal information about themselves held by a government institution and that
provide individuals with a right of access to that information.'®

The statute contains some language pertaining to Indigenous Peoples. For example, under
section 7(2)(k), disclosing personal information, subject to any other Act of Parliament, may
be completed by the federal government:

to any aboriginal government, association of aboriginal people, Indian band, government
institution or part thereof, or to any person acting on behalf of such government,
association, band, institution or part thereof, for the purpose of researching or validating

the claims, disputes or grievances of any of the aboriginal peoples of Canada. '

Definitions of “Indian band” and “aboriginal government” are provided by section 8(6) and
section 8(7), respectively.'®

Canada’s other major privacy statute is the PIPEDA, which focuses on protection of personal
information in the private sector.!” The Governor in Council is provided some allowance

under PIPEDA to exempt organizations, activities or classes from application of Part 1 of
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the statute if the Governor in Council is satisfied that there is “legislation of a province that

197 In British Columbia’s case, the Province’s Personal Information

is substantially similar.
Protection Act has been deemed substantially similar to PIPEDA.'* This creates legal room
for British Columbia’s privacy governance to take precedent in certain situations. Indigenous

Peoples are not directly referenced in PIPEDA.'%
ii. Privacy Laws: British Columbia

British Columbia maintains two central privacy statutes alongside additional legislation.!'°
‘The Freedom of Information and Protection of Privacy Act (‘“FOIPPA”),'!! is focused on
privacy in the public sector and creates rules governing the collection, use, and disclosure of
personal information by public bodies. It also established the Office of the Information and
Privacy Commissioner (“OIPC”),"? a body established to provide independent oversight and
enforcement of British Columbia’s privacy laws.'"?

Indigenous Peoples are referenced in FOIPPA.! Before looking to specific provisions, it
is worth noting that the statute relies on meanings found in DRIPA to define terminology
relating to Indigenous Peoples.’”> One provision is set out in section 16(1), which contains
the following relevant language:

16(1) The head of a public body may refuse to disclose information to an applicant if
the disclosure could reasonably be expected to

(a) harm the conduct by the government of British Columbia of relations between
that government and any of the following or their agencies:

(iii) an Indigenous governing entity;''®

Furthermore, according to Schedule 1 of FOIPPA, Indigenous governing entities include
but are not limited to an Indigenous governing body as defined by DRIPA.'” Next, section
18.1 creates disclosure limitations regarding public bodies and rights of Indigenous Peoples:

1. The head of a public body must refuse to disclose information if the disclosure could
reasonably be expected to harm the rights of an Indigenous people to maintain, control,
protect or develop any of the following with respect to the Indigenous people:
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108 State Farm Mutual Automobile Insurance Co v Canada (Privacy Commissioner), 2010 FC 736 at para 112
[State Farm].

109 See PIPEDA, supra note 102.

110 See FOIPPA, supra note 5; See also Personal Information Protection Act, SBC 2003, c 63 [PIPA].

111 FOIPPA, supra note 5.

112 FOIPPA, supranote 5, pt. 4.

113 Office of the Information and Privacy Commissioner, “About Us” (2026), online: <www.oipc.bc.ca/
about/about-us/> [perma.cc/WEK3-YC9R].

114 FOIPPA, supranote 5, ss 16(1), 18.1, 22, and 33(2)(x).

115 Ibid, at Schedule 1.

116 Ibid.
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a. cultural heritage;

b. traditional knowledge;

c. traditional cultural expressions;

d. manifestations of sciences, technologies or cultures.

2. Subsection (1) does not apply if the Indigenous people has consented in writing to the

disclosure.!'®

Two more provisions are worth mentioning. First, section 22 allows for a head of a public body
to consider whether a disclosure of personal information would constitute an unreasonable
invasion of a third party’s personal privacy by asking whether “the disclosure will assist
in researching or validating the claims, disputes or grievances of Indigenous peoples,”
among other factors.!? Second, according to section 33(2)(x), a head of a public body is
also permitted to disclose personal information “to an Indigenous governing entity for the
purposes of a program or activity that supports the exercise of the rights recognized and
affirmed by section 35 of the Constitution Act, 1982.1%°

‘The Personal Information Protection Act (“PIPA”),'?! is a complementary piece of legislation
which covers British Columbia’s private sector. Unlike FOIPPA, PIPA makes no specific
reference to Indigenous Peoples.'* Other statutes also inform privacy law in British Columbia.
British Columbia maintains a statutory tort for the violation of privacy under the provincial
Privacy Act.'” The Province has also established the E-Health (Personal Health Information
Access and Protection of Privacy) Act (“E-Health Act”), a sector-specific statute concerned with
the data administration of health information in British Columbia.'* Aside from provisions
on information-sharing agreements required for disclosure making passing reference to
Indigenous governing bodies in section 19(1)(c)(iii), Indigenous Peoples are otherwise not
mentioned by the E-Health Act.'®

iii. Canadian Constitutionalism: Foundational Privacy Framework

Privacy enjoys “quasi-constitutional status” in Canada,'?® with privacy laws such as the
Privacy Act considered as part of a “seamless code” of quasi-constitutional legislation.'”’

For determining jurisdiction on privacy matters, one can start with the Constitution Act,

118 Ibid.

119 Ibid.

120 Ibid, s 33(2)(x).

121 PIPA, supra note 110.

122 See PIPA, supra note 110.

123 Privacy Act, RSBC 1996, c 373 [BCPA].

124 E-Health (Personal Health Information Access and Protection of Privacy) Act, SBC 2008, c 38 [E-Health
Privacy Act].

125 Ibid, s 19(1)(c)(iii); See also E-Health Privacy Act, supra note 124.

126 Sherman Estate v Donovan, 2021 SCC 25 at para 51.

127 Canada (Information Commissioner) v Canada (Minister of National Defence), 2011 SCC 25 at para 79.
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1867 which lays out the separation of powers between the federal and provincial governments.
Canada’s PIPEDA is established by the federal government as part of regulation over general
trade and commerce powers under section 91(2). Meanwhile, British Columbia’s PIPA operates

under the provincial powers over “property and civil rights in the province”'®

and “generally
all matters of a merely local or private nature in the province.”** Where both the provincial
and federal governments have compelling interests that do not conflict, the Supreme Court
of Canada favours the double aspect doctrine to accommodate both interests and avoid

regulatory vacuums,'!

though this does not necessarily mean it will apply in every given case.'*
The Supreme Court of Canada has explained that the double aspect doctrine allows two different
levels of government in Canada to enact similar statutes or regulations when there is not a sharp
contrast between the relative importance of the two features.'® If conflict exists, the doctrine

of paramountcy generally resolves in favour of the federal government.'**

When considering the Constitution Act, 1982'% in light of privacy concerns, sections 2(b),
7, and 8 of the Canadian Charter of Rights and Freedoms'*® have been cited by legal scholar
Barbara von Tigerstrom as possible constitutional bases for privacy rights in Canada.'?’
An example of privacy law already being considered amongst Charter jurisprudence is the

confluence between the test for reasonable limits set out in Oakes'®

and employees’ privacy
rights.'* While there is case law for common law treatments of privacy violations outside of
Charter-oriented issues, this law has generally been relegated to other provincial jurisdictions
like Ontario'® or Alberta.'*! British Columbia’s Supreme Court has confirmed that there is no
common law tort of invasion or breach of privacy in British Columbia as British Columbia’s

statutory tort is sufficient.'#

iv. Canadian Constitutionalism: Indigenous Peoples and Canada

A jurisdictional wrinkle, within the Canadian perspective, is the implementation of treaties
and agreements between Canadian governments, in right of the Crown, and Indigenous

128 Constitution Act, 1867 (UK), 30 & 31 Vict, ¢ 3, reprinted in RSC 1985, Appendix Il, No 5 [Constitution
Act, 18671.

129 Ibid, s 92(13).

130 Ibid, s 92(16).

131 Rogers Communications Inc. v Chdteauguay (City), 2016 SCC 23 at para 28 [Rogers].
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governing bodies. There is a limited existence of treaties in British Columbia that cover
some parts of the province: historic treaties like Treaty 8 and the Douglas Treaties;'** and
modern treaties like those for the Huu-ay-aht First Nations, Ka:'yu:’kt'h’/Chek'tles7et’h’
First Nations, Nisga’a Nation, Tlaamin Nation, Toquaht Nation, Tsawwassen First Nation,
Uchucklesaht Tribe, and Yuutu?it?ath Government.'* This uneven treaty implementation
means that issues of governance and jurisdiction vary depending on which First Nation and
what part of British Columbia is analyzed.

Legal treatment of Indigenous Peoples in British Columbia may also be subject to conventions
established through international law that have been legislatively considered by British
Columbia, namely in the form of DRIPA.'* For simplicity in analyzing privacy matters,
UNDRIP" articles can be grouped into two main categories for alignment of privacy laws in

regards to Indigenous Peoples’ rights: provisions enabling self-governance,'?

and provisions
requiring settler government action to address harms.'* This area of law is, however, evolving,.
Current legal treatment of DRIPA by the British Columbia Court of Appeal states that

its current language imposes a positive obligation on the Crown to, in consultation and

cooperation with Indigenous Peoples:

take all steps, methods, and means (measures) necessary to ensure (make certain) that
British Columbia laws clearly conform with the binding international rights, obligations,
and principles aggregated in UNDRIP and generally harmonize with the minimum
standards and aspirations that it articulates (UNDRIP consistency).'*’

This decision was made reversing the lower court’s decision that UNDRIP was not part of
domestic law in British Columbia.'

v. Canadian Constitutionalism: Indigenous Peoples and Privacy Law

Privacy matters concerning Indigenous Peoples are complicated by issues of jurisdiction and
classification of governing bodies. Regarding the former issue, the federal government claims
jurisdiction over “Indians, and Lands reserved for the Indians” under section 91(24)."!
Pursuant to their jurisdiction, the federal government has established the ndian Act, which
created the reserve and band council systems that continue to exist today.'>* A band council,
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as established by the Indian Act, would be subject to federal legislation. Many Indigenous
Peoples, however, do not live or operate solely within these reserve lands. For example, the
British Columbia Assembly of First Nations operates as a society across British Columbia,'>
in compliance with the Province’s Societies Act."”* This means that many First Nations
organizations in British Columbia may operate effectively in provincial privacy legal space
depending on the organization’s political geography.

Classification of Indigenous Peoples’ role within Canadian law is a second major issue for
determining the applicability of privacy laws to Indigenous Peoples: how do we define
Indigenous Peoples collectively under Canadian law? When assessing this matter through
tax law, for example, it is unclear what legal capacity is generated through definition as a
“band” under the Indian Act, and whether or not bands may be considered legal persons under
provincial laws.” Individual First Nations governmental organizations may be considered
public bodies by the federal government for the purposes of certain tax exemptions on a

case-by-case basis."*

While not binding to British Columbia, the decision in Chartier v Métis Nation — Saskatchewan
from 2021 provides some persuasive clarity in its holding that voluntary Indigenous
organizations that are not Indian Act bands may be treated by Canadian law as private bodies

for the purposes of administrative law."’

This ruling would align better with the legislative
schemes of both FOIPPA and the Privacy Act, since they specifically exclude any Indigenous-
led governing bodies from their respective schedules of included organizations.'>® Under this
logic, application of privacy law to Indigenous organizations that are not /ndian Act bands
is more readily applied through private sector privacy legislation via PIPEDA or PIPA,

rather than the Privacy Act or FOIPPA.
C. Reading Between the Contextual Lines

Canadian statehood is a colonial legal project which has attempted to forcibly shift Indigenous
Peoples from a compendium of external, independent societies to collectives maintained
and internalized by Canadian sovereignty.'" This project has fluctuated through different
stages. It has seen periods of outright attempts at assimilation and extinguishment of title

153 British Columbia Assembly of First Nations, “Constitution & Bylaws” (2023), online (pdf): <https://
www.bcafn.ca/sites/default/files/docs/reports-presentations/2018_BCAFN%20Constitution%20
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APPEAL VOLUME 31 = 48

10 In contemporary circumstances, self-governance and rights have gained limited

and rights.
recognition through section 35 of the Constitution Act, 1982,'®' modern treaties,'* recent
legislation such as the Framework Agreement on First Nation Land Management Act,'®® and

recedent-setting case law such as the Z5ilhgotin Nation decision.'®*
precedent-setting 1 h as the Tsilhqor

This contextual entanglement presents a challenge when examining legal alignment between
Indigenous and settler contexts. Anishinaabe professor and philosopher Aaron Mills notes
that the “lifeworlds” of Indigenous Peoples and mainstream settler society are vastly different,
approaching life with fundamentally different worldviews, experiences, and values.'®® Queer
and feminist Indigenous legal studies remind us to be aware of how power dynamics can be
informed along lines of identity, whether through examination of gender or heteronormativity.'*
Applying this to privacy, patriarchal and cis-heteronormative structures are enmeshed with
individualistic orientations of privacy rights and policy.'®” Combining these ideas together,
we can surmise that asking which legal order has jurisdiction over privacy is asking whose bodies
and cultures are held as valid and whose are not. This means that looking for solutions includes
looking for ways of aligning law that validate the invalidated.

I1l. WHERE TO GO FROM HERE?

A. Following a Path of Reconciliation: A Starting Point?
i. Privacy and Democracy

Privacy law developments around the world have often been centered on Western liberal
approaches. Privacy, as a legal principle, has been pushed alongside a universalist conception of
rights-based lawmaking.'®® There are some advantages to advocating for privacy as a universal
principle. Notably, this form of privacy law brings two potential benefits to Indigenous
communities seeking to protect their interests. First, privacy as a legal right can be utilized by
Indigenous Peoples to protect data, its processing, and the subjects exposed within that data.'®

Second, liberal privacy laws can sustain democracy, allowing for resistance to dominant views

160 Mary Eberts, “Not empty of laws: Indigenous legal orders and the Canadian state” in Xavier et al,
supra note 159.
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170

imposed through invasive legislation or policy.'” Political scientist Jodi Bruhn sets out that

organizations can pursue at least three data governance models to achieve these two benefits:

data commons models, data partnership models, and data hierarchy models.'”*

Despite these two benefits, current legislation fails to explicitly protect Indigenous Peoples
privacy rights due to the jurisdictional dilemmas created within Canadian constitutionalism.
British Columbia’s statutory tort of violation of privacy'’* is narrowly constructed within a
legislative scheme that takes no explicit notice of Indigenous Peoples. While improvements
have been made to FOIPPA, such as the introduction of section 18.1,"7* generally public
sector privacy legislation like FOIPPA and the Privacy Act are concerned with the Canadian
state’s governmental apparatus. FOIPPA’s Schedule 2'7 of approved public bodies and the

175

Privacy Act's schedule'” of governmental institutions do not list Indigenous-led organizations.
This leaves private sector legislation, PIPEDA and PIPA, as the de facto applicable legislation

for Indigenous-led organizations.

Privacy law in British Columbia is also complicated by jurisdictional issues created by the
interplay between Canadian and First Nations’ constitutional perspectives. It is clear from a
review of Gitxsan and Salish legal orders that First Nations maintain their own legal traditions,
asserting independent legal jurisdiction. It is also clear that British Columbia and Canada each
assert jurisdiction over aspects of privacy law. For bands governed by the /ndian Act and other
federally regulated Indigenous-led organizations, it is likely that PIPEDA would prevail over
PIPA in accordance with section 91(24) of the Constitution Act, 1867.7° For those not entirely
within this narrow jurisdiction, like the Assembly of First Nations,'”” PIPA is likely applicable
instead of PIPEDA. PIPA’s applicability is enhanced by being considered as “substantially
similar” to the corresponding federal legislation,””® which diminishes a conflict of interests
between federal and provincial powers and encourages the application of the double aspect

doctrine to any remaining balance of provincial and federal interests.'”

Whether under federal or provincial jurisdiction, neither PIPEDA nor PIPA mention
Indigenous Peoples in any major capacity. Hence, opportunities for addressing Indigenous
Peoples privacy concerns are largely missed. A starting point for British Columbia’s alignment
of laws would be to include new clauses under PIPA’s collection, use, and disclosure
provisions that explicitly protect Indigenous Peoples’ personal information in respect of
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note 169 at 46.
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174 FOIPPA, supra note 5.

175 Privacy Act, supra note 102.

176 Constitution Act, 1867, supra note 128 at s 91(24).

177 British Columbia Assembly of First Nations, supra note 153.

178 State Farm, supra note 108.

179 Lafarge, supra note 134.



APPEAL VOLUME 31 = 50

their self-governance, as already referenced by FOIPPA in section 18.1' and identified in
DRIPA’s schedule through UNDRIP provisions like Article 4.8

ii. Limitations in Converging Spaces

There are limits to working within established Canadian law on privacy matters.
One limitation demonstrated by legal scholar and advocate Zia Akhtar is that Canadian
legal institutions” struggle to appropriately interact with Indigenous legal methods like
oral storytelling.'® This is deeply tied to the larger issue of Canada reconciling liberal
views on democratic pluralism with collective rights of Indigenous Peoples. Conversations
on pluralism in Western-style democracies tend to favour individualist legal approaches,
whereas a balance between group and individual rights can result in better outcomes for
Indigenous Peoples in other contexts.'®? Similarly, Western views on knowledge gravitate
to different attitudes towards open access to knowledge. Indigenous Peoples’ Traditional
Knowledge is often sacred, with only certain people allowed to properly handle the
information. Outsiders violating protocol in use or access of this information can violate
the community without any adequate recompense.'® These limits build up to an underlying
impediment to satisfying Indigenous Peoples’ privacy needs in law: what is important is
not just the data itself, but the people holding the data.'®> Considering Canada’s history

186

of unethically gathering Indigenous Peoples’ data,'® this subtext requires redress.

B. Indigenous Resurgence: Looking Inwards
i. Avoiding a Colonial Mindset

Scholars of critical legal studies often regard international law as a project of imbued
ideological prejudices and conflicting agendas.'®” Extending this notion, legal interpretation
in Canada is necessarily exposed to the ideological prejudices of Western legal thought
grounded throughout Canadian law. International law has similarly been influenced by
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Western thought, creating deficiencies in the legal treatment of Indigenous cultures.'s
The influence of Western values over modern information technologies has garnered particular
privacy concerns, with fears of corporations and governments accelerating the collection of
personal information and community knowledge of Indigenous Peoples in a manner that

reproduces colonial harms.'®

Fighting against different forms of colonialism, Indigenous advocates have pushed for
Indigenous resurgence to formally and substantively turn away from settler colonial norms
and institutions.'” This resurgence translates to revitalizing Indigenous ways of knowing and
being, that are independent of settler society. This is because Indigenous Peoples are best
equipped to balance interests in lawmaking on their own data sovereignty."! Fighting for
this resurgence of independent lawmaking, many Indigenous advocates criticize universalist
notions of privacy as not in fact universal. American legal scholar Bruce Arnold’s research on
this subject reveals that Indigenous advocates regard privacy in law as deeply entangled with
Western law and Western modes of thinking.'*> While liberal views of privacy often cast it as
a public-private dichotomy focused on the individual,””® many Indigenous societies do not
differentiate and instead preface legal issues within a framework of interconnectedness.'*
One potential avenue for affirming this legal perspective within settler colonial structures is
the emphasis of customary law as a way of protecting Traditional Knowledge.'”

ii. Common Principles

Indigenous Peoples desire privacy, but within their own way of life.'”® Across both Gitxsan
and Salish legal orders, several common principles guide this desire. First, both legal orders
value community and familial obligations achieved through complex kinship systems.'”
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This means that privacy must be interpreted as occurring within the context of these
obligations. This leads to a second and related principle: disclosure is often tied to affiliation.'®
Being responsible in one’s obligations means affording different levels of access to place and
name. Knowledge should only be collected, used, or disclosed in ways that conform with
what is permitted under the respective community’s legal order. A third principle arising
from this context is the fluidity of law within Gitxsan and Salish legal orders.””” Compared
to FOIPPA's rigid structure,” these legal orders find solutions through ongoing, deliberated,
and contextual practices; a “cookie-cutter” legal approach to privacy does not suffice.

Three more interrelated principles inform Gitxsan and Salish legal orders. One is natural
consequence and another is doing things in a good way. These two principles, though distinct
between their respective legal traditions, frequently intermingle with one another in Salish
and Gitxsan legal practices.®! These principles emphasize one’s behaviour as an ongoing
legal practice. It may be tempting to find shortcuts, but correctly fulfilling an obligation
means proceeding in a proper and respectful way. This belies a need for privacy law to be
both formally and substantively protective of personal information. A final principle of both
legal orders is that failure to adhere to correct behaviour can lead to larger, world-changing
consequences.”*? This implied interconnectedness necessitates a holistic view of the execution
and maintenance of law. Consequently, privacy law cannot be isolated from other areas of
law or society; a greater context must be considered in reviewing decisions affecting privacy.

iii. Tensions and Opportunities

Tension exists in achieving the aims of Indigenous resurgence approaches in privacy law,
notably between individual rights and collective demands. Existing research, including from
Canada’s Auditor General, has questioned the degree to which the federal government captures
data about First Nations.?”® On the other hand, First Nation governments have also accused
the government of not providing enough data for them to facilitate better quality healthcare.?**
Using this article’s braided-together critical framework, we can ask: who has the power in
relationships governing privacy law and who benefits from inaction on privacy law issues for
Indigenous communities? Indigenous feminist and queer legal studies invite us to look for
power in intersections between identity and structures.”” Storytelling is recognized by Salish?*
and Gitxsan?” legal orders as a way of examining these intersections, providing guidance
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and healing across different demographics of Indigenous Peoples.?*®® Concerning privacy
law, storytelling can also be used as a form of data sovereignty that prioritizes Indigenous
Traditional Knowledge.?”

Canada has left behind a trail of evidence that tells a story of attempted erasure of Indigenous
bodies: legal, political, physical, and spiritual.** Side-by-side with this story is the right to be
left alone being recognized by the Supreme Court of Canada in Tsilbqotin Nation:

The trial judge found that the Tsilhqot’in, prior to the assertion of sovereignty, repelled
other people from their land and demanded permission from outsiders who wished to
pass over it. He concluded from this that the Tsilhqot'in treated the land as exclusively

theirs. There is no basis upon which to disturb that finding.*"!

Article 4 of UNDRIP further reinforces this right:

Indigenous peoples, in exercising their right to self-determination, have the right to
autonomy or self-government in matters relating to their internal and local affairs,

as well as ways and means for financing their autonomous functions. *'?

Given consideration of Canada’s history, it is irresponsible to lay the groundwork for
Indigenous Peoples’ privacy law within the realm of individual rights as liberal sentiments
would encourage. When peoples have had their right to be left alone systematically and
routinely violated, more work is required to address this oppressive power imbalance
between Canada and First Nations. For those proposing Indigenous resurgence, in affirming
Indigenous bodies’ autonomy and validity, this work will be done with or without Canada’s
consent through direct action. This work can be completed in different ways, one example
being advocating for bodily autonomy, which has been demonstrated in British Columbia
through sometimes novel methods such as Indigenous-led burlesque as a form of decolonizing

sexual autonomy.*'?
C. Beyond De Minimis: Creating a Working Compromise
i. Changing Perspectives

A workable compromise can require a change in perspective. New paradigm shifts in legal
spaces affecting Indigenous Peoples have been criticized as either immobile or minimally
progressive.!* Continuing to see privacy as a liberal manifested right is a limiting discourse
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that ultimately will reproduce settler-colonial narratives and problematic epistemological
practices.””® This research suggests that truly aligning privacy law means aligning the legal
underpinnings of British Columbia and Indigenous communities under new and shared
perspectives. While this is challenging, it is necessary and worthwhile to enter difficult and
uncomfortable conversations about the power dynamic between the Province and First

Nations in the face of recent legal developments.'®

ii. Addressing Power Dynamics

'The politics of privacy has been argued by philosophy scholar Avishai Margalit as the politics
of enabling intimacy in space.?’” Even in Western law, places are not neutral or static.
We “act out” a place in our daily observances of law and custom.?'® When discussing privacy
law applied to Indigenous Peoples, questions of space and intimacy naturally arise when

examining limitations imposed through the reserve system?*"’ 220

or claims for Aboriginal title.
This suggests that minimal statutory tinkering is insuflicient; jurisdiction must be

fundamentally reassessed if these questions of space and intimacy are to be addressed.

The value of respect is explicitly mentioned several times in UNDRIP’s preamble.?!

If respect for Indigenous Peoples is to be a core value reflected in privacy law, then Canada’s
privacy law must incorporate language reflecting this. A list of required principles could be
added to current privacy legislation that emphasizes this respect. For British Columbia, these
principles could take the form of a new schedule under PIPA, referenced where necessary in
provisions regarding collection, use, and disclosure. Fortunately, the First Nations Information
Governance Centre has developed the Ownership, Control, Access and Possession (“OCAP”)
principles, which could serve as guiding language on this subject.** Applying these principles
would require a delicate balance between competing interests, to ensure protection of

223

Indigenous Peoples against the potential for growing surveillance states*® and new forms of

data-based violence against Indigenous Peoples.?*

Should Canada have any jurisdiction over these matters? Ceding jurisdiction to Indigenous
Peoples over their own privacy law would best respect the spirit of UNDRIP and affirm two

215 Lara Fullenwieder & Adam Molnar, “Settler Governance and Privacy: Canada’s Indian Residential
School Settlement Agreement and the Mediation of State-Based Violence” (2018) 12 Intl J
Communication 1332.

216 See Gitxaala BCCA, supra note 3 and Gitxaala BCSC, supra note 150; See also UNDRIP, supra note 2.

217 Avishai Margalit, “Privacy in the Decent Society” (2001) 68:1 Social Research 255 at 262.

218 Nicholas Blomley, “Mud for the Land” (2002) 14:3 Public Culture 557 at 571.

219 Indian Act, supra note 62.

220 Tsilhgot'in Nation, supra note 164.

221 DRIPA, supranote 1.

222 First Nations Information Governance Centre, “Barriers and Levers for the Implementation of OCAP”
(2014) 5:2 Intl Indigenous Pol'y J 3.

223 Simon Lambert & Robert Henry, “Surveilling Indigenous Communities in a Time of Pandemic” (2020)
18:3 Surveillance & Society 422.

224 Amy Sanderson et al, “Indigenous Women Voicing Experiences of HIV Stigma and Criminalization
Through Art”(2021) 16:2 Intl J Indigenous Health 267 at 276.
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major components found in its articles: self-governance and state action to address harms. 2%
An optimally comprehensive Indigenous privacy law framework would include both the
federal and provincial governments, to cover all jurisdictional areas of privacy and avoid
any gaps in lawmaking. While the Province could pursue a framework without Canada, this
would lead to potential gaps and confusion in cases lacking clarity on whether or not federal
legislation, like PIPEDA, should apply.?

Indigenous-led governance over privacy law affecting Indigenous Peoples could either
be handled by a centralized intergovernmental authority,*” like the First Nations Health
Authority,”® or it could be decentralized on a voluntary basis to individual self-governing
First Nations, through either representative governments or corporate entities established by
the First Nations.?” The debates between a centralized or decentralized model may also be
affected by capacity challenges of First Nations governments—capacity-building is an issue
intersecting sovereignty that is evolving differently between First Nations communities.”’
This research suggests several principles that a model could be built on: respecting community
and familial obligations, clarifying of disclosure procedures tied to affiliation, being flexible in
application and structure, recognizing the natural world and its consequences, encouraging

doing things in a good way, and affirming the interconnectedness of beings and the world.

CONCLUSION

In light of DRIPA, aligning privacy law between British Columbia and Indigenous contexts
to respect and affirm First Nations’ legal traditions and rights is challenging. A review of
Salish, Gitxsan, and Canadian constitutional perspectives demonstrates the jurisdictional
complexity that exists in assessing privacy law for Indigenous Peoples against the backdrop
of UNDRIP. Both Gitxsan and Salish legal orders assert jurisdictional independence from
Canadian privacy laws. Canadian law contains a complex patchwork of federal and provincial
privacy law interspersed with a byzantine array of constitutional issues in legal treatment of
Indigenous Peoples, often dependent on an Indigenous entity’s political geography. Canadian
perspectives in lawmaking will need to change to accommodate Indigenous “lifeworlds” if
this issue is to be seriously tackled. In the meantime, Indigenous Peoples can already pursue
lawmaking through their own legal orders. Gitxsan and Salish examples of this include
fulfilling community obligations, tying disclosure to afliliation, recognizing the existence
of natural consequences, following correct conduct, and acknowledging how actions have
broader impacts on the world.

225 UNDRIP, supra note 2.

226 Constitution Act, 1867, supra note 128.

227 Rebecca Tsosie, “Tribal Data Governance and Informational Privacy: Constructing Indigenous Data
Sovereignty” (2019) 80 Mont L Rev 229 at 241.

228 First Nations Health Authority, “About” (2023), online: <www.fnha.ca/about> [perma.cc/HA8U-9MU5].

229 Tsosie, supra note 196.

230 See Richard Missens, Sovereignty, Good Governance and First Nations Human Resources: Capacity
Challenges (National Centre for First Nations Governance, 2008).



APPEAL VOLUME 31 = 56

In British Columbia, practical improvements can be implemented to advance alignment.
At a minimum, PIPA can be amended by the Province to reference a schedule of OCAP-
compliant principles®' for the collection, use, and disclosure of personal information.
These principles, however, must be lived out through daily practice by asking questions such
as who is controlling Indigenous Peoples’ data, and how can they access this data in respect
of concerns surrounding data governance.” In the Province’s dialogue with Indigenous
Peoples, new legal space for shared perspectives must be made, which may necessitate ceding
jurisdiction on privacy law matters which disproportionately affect Indigenous Peoples.
New Indigenous-led governance on privacy law affecting Indigenous Peoples could be
established through a centralized intergovernmental authority, or through voluntary self-
governance agreements with participating First Nations. In any case, the principles that
this articles suggests could guide a potential model are respecting community and familial
obligations, clarifying of disclosure procedures tied to affiliation, being flexible in application
and structure, recognizing the natural world and its consequences, encouraging doing things
in a good way, and affirming interconnectedness of beings and world.

Indigenous Peoples can implement their own law such as through customary law.??
First Nations communities can also implement traditional legal methods like storytelling,?** or
contemporary legal methods like textual by-laws,”’ to effect this change for their communities.
Failing this, Indigenous resurgence advocates may also decide that direct action can be taken
by First Nations communities to shape legal resistance to settler colonialism.?*

The context inculcated by DRIPA’s passing in British Columbia informs how to align
privacy laws and enable new legal spaces. The spirit and articles of UNDRIP are centred
on the idea of Indigenous Peoples’ rights as distinct and legally protected, demanding
respect through support of self-governance and state redress.*”” It is clear from cases like
Gitxaala**and its subsequent political backlash® that Canada’s courts continue to struggle
with implementing UNDRIP even after DRIPA’s passing. This struggle reflects the ways
in which colonial power dynamics negatively impact Indigenous Peoples’ right to be left
alone, through intergenerational encroachment on legal, political, physical, and spiritual
space.?® This dynamic is especially felt by those who identify as women or as members of
2SLGBTQIA+ communities.?!

231 First Nations Information Governance Centre, supra note 192.

232 Cormack & Kukutai, supra note 189; Jarke & Kramp, supra note 189.

233 Tobin, supra note 160.

234 Barcham, supra note 23.

235 TFN FOIPPA, supra note 54.

236 Burns, supra note 184.

237 UNDRIP, supra note 2.

238 See Gitxaala BCCA, supra note 3 and Gitxaala BCSC, supra note 150.

239 Andrew Kurjata, “Eby says B.C. may revise DRIPA legislation, worries court is ‘in driver’s seat”, CBC
News, online: <www.cbc.ca/news/canada/british-columbia/eby-dripa-gitxaala-ruling-9.7005087>
[perma.cc/3C3Y-M56X].

240 TRC Report, supra note 13.

241 MMIWG Report, supra note 15.



APPEAL VOLUME 31 = 57

The traditional Nietképmx Coyote narrative reminds us that taking shortcuts rarely leads to
positive legal results. 2*> Both Gitxsan and Salish legal orders teach us that tackling privacy
law begs consideration of the broader implications: we must adopt an holistic approach that
accepts the interconnected nature of law and policy across and between people and place.?*
If British Columbia’s commitment to reconciliation is genuine, it must review its approach
to privacy law. Is the Province’s current approach to privacy law holistic for Indigenous
Peoples, or is it taking shortcuts? An holistic approach means that the Province and federal
government must engage in law not just in what it says in legislation or policy, but in how
it lives up to its commitments to land and people.

242 Austin & Mitchell, supra note 55.
243 Miller, supra note 29; Sterritt, supra note 72.
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ABSTRACT

In 2004 and 2005, elected officials of the Cherokee Nation of Oklahoma and the Navajo
Nation Council passed laws to prohibit same-sex marriage. These laws reflect concerns from
Indigenous feminist and queer scholars that heteropatriarchal and heteronormative ideas
have distorted some Indigenous communities’ understandings of sovereignty, tradition,
and self-governance. This article draws on Indigenous feminist legal theory (“IFLT”) and
queer Indigenous studies (“QIS”) to argue that Indigenous communities must challenge and
resist internalized heteropatriarchal and heteronormative ideologies to avoid perpetuating
the settler-colonial agenda. By applying the principles of IFLT and QIS, Indigenous
communities can develop responsive, collaborative, and culturally informed self-governance
practices to ensure the equitable treatment of gender-marginalized and queer Indigenous
peoples within their community.
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INTRODUCTION

In 2004 and 2005, elected officials of the Cherokee Nation of Oklahoma and the Navajo
Nation Council passed laws to define marriage as between a man and a woman, thus
prohibiting same-sex marriage.! These laws were modelled after the United States of
America’s 1996 Defense of Marriage Act (“DOMA”), which established that marriage can only
occur between one man and one woman and that no effect shall be given to a relationship
between persons of the same sex.? The passing of these laws reflected concerns raised by
many Indigenous feminist legal scholars and queer Indigenous scholars who argue that
colonial ideals of heteropatriarchy and heteronormativity have infiltrated many Indigenous
communities’ contemporary understandings of sovereignty, tradition, and self-governance.?

Though issues related to gender and sexual orientation likely affected Indigenous societies (as
is the case with most, if not all, societies) prior to colonial contact, the process of colonization
indisputably enacted or worsened violence against gender-marginalized* and queer Indigenous
people.’ In fact, European colonizers relied on the systems of heteropatriarchy and
heteronormativity to systematically erode Indigenous social, legal, and political structures.®
Heteropatriarchy refers to the social systems that deem heterosexuality and the patriarchy
to be the natural and acceptable norm.” Within a heteropatriarchal system, an individual’s
power and position in society are determined by their ability to conform to narrowly defined
expressions of gender and sexuality as masculine or feminine.® Heteronormativity refers to
the structures of understanding and institutions that normalize and privilege patriarchal

1 Joanne Barker, Native Acts: Law, Recognition, and Cultural Authenticity (Durham: Duke University
Press, 2011) at 189.

2 Ibid at 190.

3 Chris Finley, “Decolonizing the Queer Native Body (and Recovering the Native Bull-Dyke): Bringing
‘Sexy Back’and Out of Native Studies’ Closet” in Qwo-Li Driskill et al, eds, Queer Indigenous Studies:
Critical Interventions in Theory, Politics, and Literature (Tucson: University of Arizona Press, 2011) 31 at
39; Barker, supra note 1; Jennifer Nez Denetdale, “Carving Navajo National Boundaries: Patriotism,
Tradition, and the Diné Marriage Act of 2005” (2008) 60:2 Am Quarterly 289 at 293-294 [Denetdale,
“Carving Navajo National Boundaries"]; Jeffrey S Jacobi, “Two Spirits, Two Eras, Same Sex: For a
Traditionalist Perspective on Native American Tribal Same-Sex Marriage Policy” (2006) 39 U Mich JL
Ref 823; Mark Rifkin, When Did Indians Become Straight? Kinship, the History of Sexuality, and Native
Sovereignty (Oxford: Oxford University Press, 2011).

4 Theterm“gender-marginalized”is used in this essay to refer to individuals who are marginalized
due to their gender. In Canada’s current society, this refers to anyone who is not a cis-gender man.
Gender-marginalized individuals include cisgender women, transgender women, transgender men,
genderqueer individuals, gender non-conforming individuals, gender non-binary individuals, and more.

5 Emily Snyder, Val Napoleon & John Borrows, “Gender and Violence: Drawing on Indigenous Legal
Resources” (2015) 48:2 UBC L Rev 593 at 609-610.

6  RaunaKuokkanen,“Ellos Deatnu and Post-State Indigenous Feminist Sovereignty”in Brendan Hokowhitu
et al, eds, Routledge Handbook of Critical Indigenous Studies (London: Routledge, 2020) at 312.

7 Maile Arvin, Eve Tuck & Angie Morrill, “Decolonizing Feminism: Challenging Connections between
Settler Colonialism and Heteropatriarchy” (2013) 25:1 Feminist Formations 8 at 13.

8  Ibid.
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heterosexuality, including its gender and sexual expressions.” It assumes that all people
conform to the binary of male and female sexual and gender identification. Further, it
assumes that each person is sexually and romantically attracted to a partner of the opposite sex.

The prohibitions on same-sex marriage enacted by the Cherokee Nation of Oklahoma and
the Navajo Nation demonstrate how heteropatriarchal and heteronormative ideals have
infiltrated some Indigenous communities’ understandings of self-governance. For example,
some Indigenous communities have relied on traditional gender roles to justify excluding
Indigenous women from decision-making positions, leadership roles, and significant
ceremonies.'® These oppressive systems and ideas also contribute to the disproportionate
violence, discrimination, and ostracization experienced by many gender-marginalized and
queer Indigenous individuals.!’ Despite the prevalence of violence and discrimination
against gender-marginalized and queer Indigenous people, these issues are often silenced or
sidelined in movements advocating for Indigenous self-governance, legal revitalization, and
nation-building.!?

This article draws on teachings from Indigenous feminist legal theory (“IFLT”) and queer
Indigenous studies (“QIS”) to argue that meaningful efforts by Indigenous communities
toward nation-building, self-governance, and sovereignty must interrogate internalized
heteropatriarchal and heteronormative ideologies to avoid perpetuating the settler-colonial

9 Kelly Howe, “Patriarchy, Cisnormativity, Heteronormativity” in Kelly Howe, Julian Boal & José Soeiro,
eds, The Routledge Companion to Theatre of the Oppressed (London: Routledge, 2019) 129 at 133-134.

10  Darcy Lindberg, “Miyo Néhiyawiwin (Beautiful Creeness): Ceremonial Aesthetics and Néhiyaw Legal
Pedagogy” (2018) 16:17 Indigenous LJ 51 at 65 [Lindberg, “Miyo Néhiyawiwin"]; Patricia D McGuire,
Kishshebakabaykwe, “Wiisaakodewikwe Anishinaabekew Diabaajimotaw Nipigon Zaaga‘igan:
Lake Nipigon Ojibway Métis Stories About Women” (2008) 26:3 Can Woman Studies Les Cahiers De
La Femme 217 at 217-218; Cyndy Baskin, “Contemporary Indigenous Women'’s Roles: Traditional
Teachings or Internalized Colonialism?”(2020) 26:15-16 Violence Against Women 2083 at 2085;
Finley, supra note 3 at 38-39.

11 Jas Morgan (previously Lindsay Nixon), “#MeToo and the Secrets Indigenous Women Keep’, The
Walrus (8 March 2023), online: <thewalrus.ca/metoo-and-the-secrets-indigenous-women-keep/>
[perma.cc/T7YQ-UEOMI.

12 Snyder, Napoleon & Borrows, supra note 5 at 601-604; Rauna Kuokkanen, Restructuring Relations:
Indigenous Self-Determination, Governance, and Gender (New York: Oxford University Press, 2019) at
211-212 [Kuokkanen, Restructuring Relations].
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agenda.” This article is divided into four parts. In Part I, I establish that the colonial theft of
Indigenous lands and resources relied on the insertion or exacerbation of heteropatriarchal
and heteronormative systems. Part II draws on historical examples from the eighteenth
and nineteenth centuries to show how heteropatriarchy and heteronormativity naturalized
oppressive hierarchies of gender and sexuality to erode Indigenous political, legal, social, and
economic orders, which enabled further colonial expansion and imposition. Building on
historical examples in Part II, Part IIT argues that Indigenous communities’ modern-day efforts
at self-governance and nation-building must contend with the possible internalization of
colonial values or risk becoming extensions of the colonial project. Part IV finally suggests that
the principles of IFLT and QIS offer a practical approach to critically examine the dynamics
of gender, sexual orientation, and power to challenge heteropatriarchal and heteronormative
influences harming Indigenous queer and gender-marginalized people. By applying the
principles of IFLT and QIS, Indigenous communities can develop responsive, collaborative,
and culturally informed self-governance practices to ensure the equitable treatment of gender-
marginalized and queer Indigenous peoples within their community.

I. COLONIAL RELIANCE ON HETEROPATRIARCHY AND
HETERONORMATIVITY

Early colonizers depended on the systems of heteropatriarchy and heteronormativity
to facilitate and justify the theft of Indigenous land and resources, as well as the violent
disruption of Indigenous societies. To support this claim, I first provide a theoretical
overview of how gender and sexual orientation were weaponized globally for colonial control,
demonstrating that colonialism, heteropatriarchy, and heteronormativity work together to
subjugate Indigenous peoples. With this theoretical basis, I turn to examine the discourses
used to justify the colonization of Indigenous peoples. These discourses offer insight as to
the heteronormative and heteropatriarchal beliefs that colonizers used to rationalize violence,
theft, and unlawful settlement. Part I aims to establish that colonization is dependent upon
and inseparable from the systems of heteropatriarchy and heteronormativity.

13 In his book Red Skin, White Masks: Rejecting the Colonial Politics of Recognition, Dene scholar, Glen

Sean Coulthard, explains Canada’s agenda as a settler-colonial nation:
[IInterrelated discursive and nondiscursive facets of economic, gendered, racial, and state
power—has been structured into a relatively secure or sedimented set of hierarchical social
relations that continue to facilitate the dispossession of Indigenous peoples of their lands and
self-determining authority. In this respect, Canada is no different from most other settler-
colonial powers: in the Canadian context, colonial domination continues to be structurally
committed to maintain—through force, fraud, and more recently, so-called “negotiations”"—
ongoing state access to the land and resources that contradictorily provide the material and
spiritual sustenance of Indigenous societies on the one hand, and the foundation of colonial
state-formation, settlement, and capitalist development on the other.

Glen Sean Coulthard, Red Skin, White Masks: Rejecting the Colonial Politics of Recognition

(Minneapolis: University of Minnesota Press, 2014) at 6-7 [Coulthard, Red Skin, White Masks].
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A. Theoretical Overview: Weaponizing Gender and Sexual Orientation
for Colonial Control

Feminist liberation psychology scholar Geraldine Moane draws on contemporary and historical
analyses of colonialism and patriarchy to assert that colonialism itself is a gendered process.'
Colonialism employs the logics of heteropatriarchy and heteronormativity to naturalize social
hierarchy on the basis of gender and sexual orientation." Further, colonialism, heteropatriarchy,
and heteronormativity operate together to reinforce non-consensual, hierarchical systems of
domination.'® Drawing from histories of colonial domination worldwide, Moane’s research
shows that Western colonizers maintained domination through six control mechanisms:
violence, sexual exploitation, economic exploitation, control of culture, exclusion from power,
and fragmentation of Indigenous societies.'” Through these control mechanisms, women
from colonized societies experience disproportionate violence, sexual exploitation, economic

exploitation, loss of culture, political exclusion, and community alienation.'®

Colonizers initially relied on the control mechanisms of violence, economic exploitation,
and sexual exploitation to establish colonial imposition.’” However, over generations of
domination, colonizers further employed control of culture, exclusion from power, and the
fragmentation of Indigenous societies to gain control of society’s economic, political, and
cultural systems.?® The institutionalization of these control mechanisms embedded hierarchies
of gender and sexual orientation into modern Western society.?! Once institutionalized,
heteropatriarchal and heteronormative ideas are increasingly internalized by the subordinated
group to the benefit of the colonizers.?? Leanne Betasamosake Simpson, a Michi Saagiig
Nishnaabeg musician, writer, and scholar, explains:

[Colonizers] imposed an artificial gender binary as a mechanism for controlling
Indigenous bodies and identity. (...) This is what heteropatriarchy needs to operate,
and the more that heterosexual cisgendered Native men and women buy into the
hierarchy and choose to reproduce and enforce violence, exclusion, and erasure, the
better it works to divide and destroy the fabric of relationships that make up our nations.
Heteropatriarchy isn't just about exclusion of certain Indigenous bodies, it is about the
destruction of the intimate relationships that make up our nations, and the fundamental
systems of ethics based on values of individual sovereignty and self-determination.
The more destruction our intimate relationships carry, the more destruction our political

14 Geraldine Moane, Gender and Colonialism: A Psychological Analysis of Oppression and Liberation
(London: Palgrave Macmillan, 1999) at 33.

15 Ibid; Rifkin, supra note 3 at 152-53, 174-76.

16 Moane, supranote 14 at 32.

17  Ibid.

18 The research data here only discussed the experiences of men and women. Ibid at 38-39, 53-54.

19  Ibid at 33-35, 53-54.

20 Ibid at 32.

21 Ibid at 32-33, 38-39, 53-54.

22 Ibid at 62-63, 84-86.
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systems carry, and the less we are able to defend and protect our lands, and the easier
it is to dispossess.??

In this way, violence against gender-marginalized and queer Indigenous people is directly
connected to the dispossession of Indigenous lands and resources.” Even though centuries
have passed since initial colonial contact, the internalization of heteropatriarchal and
heteronormative ideas within many Indigenous communities continues to threaten Indigenous
sovereignty and nationhood.”

B. Heteronormative and Heteropatriarchal European Discourses
Justifying Colonization

To gain access to Indigenous lands and resources, early colonizers realized that they needed
to eliminate the social, legal, political, and economic systems related to land governance.?
In many Indigenous communities, gender-marginalized people fulfilled significant roles in
decision making, knowledge transmission, resource management, economic development,
and governance.” Recognizing the essential roles that gender-marginalized Indigenous people
played, colonizers introduced or exacerbated hierarchies of gender and sexual orientation within
Indigenous communities to degrade the social ranking and worth of gender-marginalized
and queer people.?® The devaluation of gender-marginalized and queer Indigenous people
disrupted and destabilized the social order in many Indigenous communities, enabling
colonizers to gain increasing control over Indigenous lands and resources.” The following
section examines several discourses and narratives popularized by European colonizers and
settler colonizers to rationalize the violence and inequities of the colonial project.

23 Leanne Betasamosake Simpson, As We Have Always Done: Indigenous Freedom through Radical
Resistance (Minneapolis: University of Minnesota Press, 2017) at 123.

24 Kuokkanen, Restructuring Relations, supra note 12 at 190-191.

25 Kiera L Ladner, “Gendering Decolonisation, Decolonising Gender” (2009) 13:1 Australian Indigenous
L Rev 62 at 66.

26 Ibid; See also Daniela Suérez Vargas & Rachel Killean, “Women'’s Experiences of Environmental Harm
in Colombia: Learning from Black, Decolonial and Indigenous Communitarian Feminisms”in Emma
Milne, ed, Gendering Green Criminology (Bristol, Bristol University Press: 2023) 229 at 241.

27  McGuire, Kishshebakabaykwe, supra note 10 at 218; Baskin, supra note 10 at 2085; Food and
Agriculture Organization of the United Nations, Territorial Management in Indigenous Matrifocal
Societies (Rome: FAO & International Work Group for Indigenous Affairs, 2020) at VIII-IX; Val
Napoleon, “Gitxsan Legal Personhood: Gendered” in Austin Sarat, ed, Interrupting the Legal Person,
vol 87A (Bingley: Emerald Publishing Limited, 2022) at 25; Snyder, Napoleon & Borrows, supra note
5 at 610-611; Kuokkanen, Restructuring Relations, supra note 12 at 191; L Simpson, supra note 23 at
123-24,126.

28  Kuokkanen, Restructuring Relations, supra note 12 at 189-190; McGuire, Kishshebakabaykwe, supra
note 10 at 217-218; Baskin, supra note 10 at 2085-2086; Emily Jane Snyder, Representations of Women
in Cree Legal Educational Materials: An Indigenous Feminist Legal Theoretical Analysis (PhD Thesis,
University of Alberta, 2014) [unpublished] at 56-57, 189 [Snyder, Women in Cree Legal Materials).

29  Angela Sterritt, Unbroken: My Fight for Survival, Hope, and Justice for Indigenous Women and Girls,
(Vancouver: Greystone Books, 2023) at 16; Anne McGillivray & Brenda Comaskey, Black Eyes All of
the Time: Intimate Violence, Aboriginal Women, and the Justice System (Toronto: University of Toronto
Press, 1999) at 4, 30, 33-34.
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In “The Pocahontas Perplex: The Image of Indian Women in American Culture,” Rayna Green
argues that colonial discourses frequently portray Indigenous women as sexually available for
white men’s pleasure.” Indigenous women are thus characterized as yearning for sexual and
familial relationships with white men, manifesting in traditional European structures of a nuclear
family—the woman is the homemaker caring for children, and the man is the breadwinner,
controlling land and resources.?! In this way, the white men’s conquest of Indigenous land
becomes a natural consequence following their conquest of the Indigenous female body; entering
into relationships with Indigenous women grants access to and ownership of Indigenous lands.*
These colonial discourses obscure the fact that Indigenous peoples were already living on and
in relationship with these lands.*® Moreover, they discount the diverse and complex property
governance practices of Indigenous peoples, where entering romantic relationships may not
necessarily confer property rights.* These colonial discourses depend on the heteropatriarchal
and heteronormative beliefs that all Indigenous women are sexually attracted to men and
have the heteronormative desire to adopt patriarchal conceptualizations of motherhood.”
By excluding the existence of queer Indigenous women and gender-marginalized peoples,
colonizers could render the white man’s conquest of Indigenous female bodies as consensual,

thus concealing the violent nature of colonial land conquest.*

In addition, the factually inaccurate romanticization of Pocahontas’ story upholds the
heteropatriarchal beliefs that women are inherently untrustworthy, irrational, and weaker
than men.” By choosing her love and lust for a white man over her family’s interests,
Pocahontas depicts Indigenous women as being unable to control their bodies and sexuality,
thus necessitating the oversight of white men to ensure they conform to colonial standards
of femininity and modesty.?® Colonizers imposed heteropatriarchal and heteronormative
standards of femininity onto Indigenous women, meaning that they were either modest wives
and mothers, or hypersexual, promiscuous women.* Both characterizations worked against
Indigenous women. By characterizing Indigenous women as hypersexual and lascivious,

colonial actors “justified” the internment of Indigenous girls in mission and residential

30 Rayna Green, “The Pocahontas Perplex: The Image of Indian Women in American Culture” (1975)
16:4 Mass L Rev 698 at 703-704.

31 Ibid; see also Finley, supra note 3 at 35-36.

32 Green, supra note 30 at 703-704.

33 Ibid at 704-706; Finley, supra note 3 at 35.

34 Sarah Hunt/Ttalitila'ogwa, “(Re)Making Native Space: Locating Gendered Geographies of Law,
Territoriality, and Dispossession in the Colonial Archive” (2025) 115:9 Annals Am Assoc Geographers
2134 at 2137; Nancy Turner et al, “To Feed all the People’: Lucille Clifton’s Fall Feasts for the Gitga'at
Community of Hartley Bay, British Columbia”in Marsha Quinlan & Dana Lepofsky, eds, Explorations
in Ethnobiology: The Legacy of Amadeo Rea 259 at 260, 264-267, 287.

35 Ibid.

36 Ibid at 36-37.

37  Finley, supra note 3 at 36-37.

38 Ibid.

39 Kuokkanen, Restructuring Relations, supra note 12 at 179; Astri Dankertsen, “Sami Feminist
Movements: Decolonization and Indigenous Feminism”in Sarah Nickel & Amanda Fehr, eds, In Good
Relation: History, Gender, and Kinship in Indigenous Feminisms (Winnipeg: University of Manitoba
Press, 2020) at 53-54.
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schools to assimilate them into “model mothers” embodying domesticity, modesty,
and submissiveness.*’ By equating Indigenous womanhood with motherhood, colonial actors
effaced other significant roles fulfilled by women in Indigenous societies.*’ Positing a biological
link between women’s bodies and their roles in society also overlooks women who are unable
to give birth, women who are not interested in being mothers, and those who can give birth
but do not identify with womanhood or motherhood.*

Ultimately, colonial discourses feminize all Indigenous people to portray them as incapable
of self-governance, thus requiring intervention and guidance from white colonizers.®
The heteropatriarchal and heteronormative systems oppress not only gender-marginalized
Indigenous people but also Indigenous men.* Moane articulates that the gendered nature
of colonization characterizes the colonized people as “feminine” and the colonizing people
as “masculine.”® The supposed inferiority of the colonized people is reinforced by discourses
about femininity involving irrationality, fragility, and emotionality.® Consequently, the
colonized “feminine” people need to be corrected and supervised by the “masculine” colonizers,
who are contrasted as rational and resilient.” Hence, Indigenous men are often constructed as
queer and feminine in colonial narratives to justify the insertion of the cisgender, heterosexual,
white male patriarch into Indigenous women’s lives.”® Indigenous men are also presented
as nonheteronormative because they do not “correctly practice heteropatriarchy.”” From a
colonial perspective, Indigenous men are “feminine” in that they “allow” matriarchal structures
to govern social and familial relations, they do not maximally exploit land and resources for
profit, and they fail to control Indigenous women and children.*® By portraying Indigenous
men as incapable of conforming to “productive” and “rational” heteropatriarchal standards,
colonial discourses thus render European colonizers, Christian missionaries, and white settlers

as their saviours against what would otherwise be “unavoidable extinction.”™!

Many of these colonial narratives concentrate on the erasure of queer and gender marginalized
peoples and the reductionist essentialization of cisgender Indigenous men and women.

This colonial strategy is explained by Simpson:

Indigenous bodies, particularly the bodies of 2SQ [two-spirit, queer] people, children,
and women, represented the lived alternative to heteronormative constructions of gender,

40  Ibid.

41  Kai Pyle, “Reclaiming Traditional Gender Roles: A Two-Spirit Critique”in Sarah Nickel & Amanda Fehr,
eds, In Good Relation: History, Gender, and Kinship in Indigenous Feminisms (Winnipeg: University of
Manitoba Press, 2020) at 114.

42 Ibid; Snyder, Napoleon & Borrows, supranote 5 at 611.

43 Finley, supra note 3 at 35.

44 |bid at 35-37.

45  Moane, supra note 14 at 33.

46  Ibid.

47  Ibid; Finley, supra note 3 at 35-36.

48  Finley, supra note 3 at 36.

49  Ibid at 37.

50 Ibid.

51 Ibidat37-38.



APPEAL VOLUME 31 = 67

political systems, and rules of descent. They are political orders. They represent alternative
Indigenous political systems that refuse to replicate capitalism, heteropatriarchy, and
whiteness. They are the embodied representation in the eyes of the colonizers of land,
reproduction, Indigenous governance, and political systems. They reproduce and amplify
Indigeneity, and so it is these bodies that must be eradicated—disappeared and erased
into Canadian society, outright murdered, or damaged to the point where we can no
longer reproduce Indigeneity.>

In short, these colonial discourses are used to legitimize the elimination (through assimilation,
violence, or exclusion) of non-heteronormative Indigenous people—people that threaten
the colonial appropriation of Indigenous lands and resources and the building of a
heteropatriarchal nation.

Il. EXPERIENCES OF THE TS’'MSYEN, NEHIYAW, AND
CHEROKEE COMMUNITIES DURING THE 18™ AND 19™
CENTURIES

Colonizers invoked heteropatriarchal and heteronormative ideas of gender and sexuality to
justify the theft of Indigenous land, usurpation of political power, disruption of Indigenous
societies, and violence against Indigenous peoples.’ To fully elucidate the critical importance
of heteropatriarchy and heteronormativity to the colonial project, I now turn to examine
the experiences of gender-marginalized and queer people from the Tsmsyen, néhiyaw, and
Cherokee communities during the eighteenth and nineteenth centuries. Many of the colonial
discourses, control mechanisms, and heteropatriarchal and heteronormative ideas discussed

in Part I are evident in the experiences of the Ts'msyen, néhiyaw, and Cherokee peoples.
i. TheTs'msyen People

The arrival of the colonial fur trade in the late eighteenth century and its rise in the nineteenth
century introduced a gendered hierarchy to the Tsmsyen people that privileged men over
women, disrupting complex and balanced practices of gender-based stewardship, inheritance,
leadership, and governance. The Ts'msyen people have resided in the lands and waters of
the Pacific Northwest Coast of British Columbia since time immemorial.>* Prior to colonial
contact, Tsmsyen women held significant roles in decision making, governance, ceremony,
and economy.” Spencer Greening, a Tsmsyen anthropologist from the Gitga'at First Nation
(Gitk'@’ata), teaches that Ts'msyen women had, and continue to have, many ecological
management responsibilities, with “highly ranked women at the forefront of governance,
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stewardship, and harvesting.”® Ownership and stewardship of resources were inherited
matrilineally in Ts'msyen society.”” Tsmsyen women held inalienable tangible and intangible
property rights: rights to access and use specific lands; to engage in productive activities on
those lands, such as harvesting specific foods and trapping; and to inherit crests, songs, names,
and other cultural property associated with those lands.”® Given Tsmsyen women’s central
roles in knowledge transmission, land governance, and resource management, it follows
that women of high rank and economic power held significant decision-making roles and
managed junior women’s productive labour without oversight from men.”

Women also played and continue to play significant roles in the longstanding Tsmsyen
political and legal institution of the luulgit, also known as the feast or potlatch.®” During
the luulgit, community members formalized political, economic, and social decisions
through public witnessing.®’ One of the luulgit’s many functions included recognizing
the advancement of social status, which could be achieved through ceremonial wealth
distribution and the redistribution of hereditary names.®* Women, single or married, could
independently elevate their social rank through the luulgit by sharing surplus food that
they collected and produced: household utensils, clothing, ceremonial items, items valued
in trade, harvested resources, and more.®® Mothers also established the social ranks of their
daughters and younger generations of women and girls through the luulgit, in which they
publicly upheld the value of younger women, the inheritance of resource-abundant lands,
and the transmission of cultural property.*t

Initially, the Ts'msyen profited from the colonial maritime trade market between the late
1780s and 1825.%° When the sea otter populations were decimated from trapping, maritime
trade ended, and the inland fur trade began, marking the moment when economic trade
began favouring Tsmsyen men.* The land-based trade was largely dominated by Ts'msyen
men, as hunting was a male activity.”” Europeans also largely ignored and undervalued the
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utilitarian and food products Tsmsyen women offered.®® The gendered disparity in trading
was compounded in 1834 when European fur traders established Fort Simpson as a trading
post.®” The only women permitted to enter Fort Simpson were those of high social status and
those married to high-ranking fur traders, which significantly restricted trade opportunities
for most Tsmsyen women.”® Moreover, European traders often refused to recognize Tsmsyen
women as trading partners or political negotiators, instead using them as mediators and
interpreters while trading with Tsmsyen men.”" Furthermore, the social roles of women
in resource governance and food production diminished in the 1830s as the Ts'msyen
increasingly obtained food through trade.” As trading with Europeans became increasingly
male-dominated, TS'msyen women struggled to acquire wealth and goods, thereby impeding
their ability to participate in the luulgit and elevate their social status.”

In some cases, women entered into sex work to obtain trade goods, liquor, and money.”
Since Ts'msyen women had to travel out of their community for sex work, their kinship and
community obligations were often disrupted, shifting the dynamics of women’s labour from
collective to individualized.” Given Ts'msyen adult women’s sexual and reproductive agency,
those who engaged in voluntary sex work likely retained their status within their lineage
and faced minimal to no social stigma.”® However, in 1857, the first arrival of Christian
missionaries introduced “Victorian concepts of female subordination,” resulting in both
Christian missionaries and Tsmsyen men shaming Ts'msyen women for engaging in sex work,
practicing economic independence, and upholding matrilineal property inheritance.” Some
of the Tsmsyen people who converted to Christianity were coerced into adopting structures of
patrilineal property inheritance, nuclear family households, and private property ownership.”®
The fragmentation of Ts'msyen society worsened in 1884 under the Indian Acts “potlatch
ban,” which prohibited the practice of specific Indigenous cultural and legal practices.”

Tsmsyen men, therefore, gained disproportionate political, economic, and social prominence,
with some men also internalizing the notion that women were morally, economically, and
socially inferior.® The erosion of the Ts'msyen’s traditional subsistence economy, matrilineal
inheritance practices, and complex governance system directly related to the destabilization
of T¥msyen women’s social, legal, political, and economic roles.*!
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ii. The néhiyaw Nation

‘The néhiyawak, also known as the Cree people, are comprised of different regional groups that
occupy significant territory in Canada spanning from Alberta to Québec.®? For the néhiyaw
nation, women held significant authority as law keepers, knowledge keepers, and caretakers
of the land and water.®? Sylvia McAdam (Saysewahum), a legal scholar and member of the
néhiyaw Nation, explains that the néhiyawak (Cree people) consider women to be the law
keepers with decision-making jurisdiction over land and water.** McAdam states:

There existed a group of women called okihcitAwiskwéwak whose role was to provide the
legal “system” of the néhiyaw people. These women invoked the laws and provided remedies
on a case-by-case basis, depending on the situation or circumstances before them.®

The okihcitAwiskwéwak, meaning clan mothers or warrior women, played significant and
vital roles for their nation by serving as advisers to the okiméaw (chief), authoritative decision
makers on land and water governance, Knowledge Keepers, ceremonial leaders, and legal

86

adjudicators.® Sharon Venne (notokwew muskwa manitokan), a legal scholar and néhiyaw

woman originally from Muskeg Lake Cree First Nation, further reinforces that néhiyaw

women were responsible for “protect[ing] their jurisdiction and possessory rights.”®

However, the written accounts of the negotiations and signing of Treaty 4 in 1874 and Treaty
6 in 1876 suggest that néhiyaw women were neither present nor included in critical decision
making regarding land and resource governance.® Treaty 4 spans from the southeast corner
of Alberta and extends through most of southern Saskatchewan to west-central Manitoba.®
Treaty 6 covers most of the southern halves of Alberta and Saskatchewan.” askitako piasew
iskwew (Evelyn Poitras), a néhiyaw iskwew (Cree woman) from Peepeckisis Cree Nation,

reflects on the absence of néhiyaw women in these two treaties:

Nehiyaw iskwewak, Cree women, are significant for the sovereignty they embody.
As nehiyaw iskwew, they naturally present a threat to white patriarchy. In the literal
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interpretations of treaty, they have been erased and dismissed this way for any role in
these negotiations. The white patriarchal lens could not see them as key holders of

resources in a nehiyaw economy.”!

McAdam echoes this sentiment, stating that the European treaty commissioners’
heteropatriarchal beliefs led them to mistakenly assume that only néhiyaw men held political
and legal authority, thus excluding women from the negotiation of Treaty 6.%? askitako piasew
iskwew proceeds to explain that the absence of néhiyaw women at the time of Treaty 4 and
Treaty 6 negotiations is interpreted by some keteyayak (Elders) as an indication that the
treaties were negotiated without “the true owners, the né¢hiyaw iskwewak (the women).”*?
Similarly, Venne asserts that the néhiyaw okimaw who signed Treaty 6 lacked the authority
to agree to sell or surrender the lands, as jurisdiction and possessory rights over the lands

rested with néhiyaw women.”*

The exclusion of néhiyaw women and their interests from land-related decision making
persists in contemporary land claims agreements through ostensibly gender-neutral policies
and processes.”” For example, in negotiations between Indigenous communities and
resource extraction companies, the resource extraction companies’ mandatory land use and
occupancy surveys primarily focus on traditionally male activities, such as hunting, fishing,
and trapping.”® Land claims policies concerning large-scale land and resource development
also disproportionately benefit men, as these developments tend to create jobs primarily
filled by men.”” Though land and resource development projects are very common in land
claims negotiations, the negotiators generally fail to consider the socioeconomic and cultural
implications specifically affecting women and gender-marginalized peoples.”® The community
members involved in negotiating land claim agreements are often men, reflecting the male-

dominated government structure introduced by the ndian Act.”

Furthermore, the political, ceremonial, and cultural roles of néhiyaw women were suppressed
by the advent of the /ndian Act, which denied many women and children their néhiyaw
citizenship and criminalized néhiyaw ceremonies.'® The rules determining registration under
the Indian Act favoured the registration of Indigenous men, leading to the alienation of
Indigenous women from their own communities.'®" The criminalization of néhiyaw ceremonies
also led to many okihcitAwiskwéwak ceremonies being forgotten and lost, including certain
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water ceremonies.'” Furthermore, the heteropatriarchal colonial origins of the Indian Act are
reflected in the chief and council system used in most néhiyaw communities, which continue
to be male-dominated.'®

iii. The Cherokee People

The homeland of the Cherokee peoples spans across large parts of Kentucky, West Virginia,
Virginia, North Carolina, South Carolina, Georgia, Alabama, and Tennessee.* Prior to
colonial contact in the sixteenth and seventeenth centuries, Cherokee women held significant
roles in their communities as political leaders, advisers, decision makers, land and resource
protectors, and knowledge keepers.'® The cultural underpinnings of matrilineal family descent
and matrilocal living arrangements cemented the integral role that Cherokee women played in
maintaining social, cultural, political, and legal authority.'® Although the Cherokee practiced
communal agriculture, women were primarily responsible for ensuring a bountiful
harvest and held ownership of agricultural produce and matrilineal rights to farmland.'””
Additionally, while land was held communally by all community members, Cherokee women

had authority over the protection and maintenance of land.'%

By the early to mid-eighteenth century, the Cherokee people began to face increasing
encroachment on their territories by white settlers.'”” The arrival of European settlers
introduced new economic markets alongside warfare, disease, and land encroachment,
which severely compromised the Cherokee’s relationship with the land.'® Economic
opportunities and warfare, particularly the trade of deerskin and the formation of military
alliances, diminished Cherokee women’s social and economic independence because hunting,
trading, and fighting were primarily male activities.'"" As relationships with the English
grew increasingly important to tribal welfare, Cherokee women’s political and economic
participation decreased.? The declining role of Cherokee women in government and the
influence of colonial presence is evidently reflected by the 1808 establishment of the Chiefs
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and Warriors in National Council: a centralized government structure modelled after the
United States’ government with no evidence of Cherokee women’s participation.'

The turn of the nineteenth century was marked by the depletion of wild game, settler
encroachment on hunting grounds, and the destruction of arable land due to warfare.'
The Cherokee people were increasingly unable to sustain themselves through their traditional
practices of hunting and communal agriculture.'” To survive, the Cherokee shifted to a
sedentary agrarian lifestyle, which disrupted their traditional village organizational structure,
their communal living formations, and ceremonial cycles.'® The United States government
financially supported the Cherokee people’s agrarian efforts through their 1819 “civilization”
program, which aimed to assimilate Indigenous peoples and sever their communal land
ownership practices.!"” This program offered financial rewards to Cherokee men who farmed
and headed a private household composed solely of their wife and children, thereby displacing
communal agriculture, communal property governance, and women’s agricultural roles.'®
Clint Carroll, an Associate Professor of Native American and Indigenous Studies at the
University of Colorado and a member of the Cherokee Nation, explains that the United States

government’s attack on communal land ownership was not solely driven by capitalist expansion:

The fundamental principle of land as inalienable, to which the nation possessed common
title, undergirded Cherokee state-building and represented an outward projection of
traditional values. [...] Upholding common title to land, in turn, symbolically and
literally upheld Cherokee women’s status and rights.'"”

In this way, the implementation of a patriarchal agrarian farming lifestyle centered on
private property and nuclear family structures undercut Cherokee women’s roles as political,
economic, and environmental leaders, as well as disrupted systems of matrilineal inheritance.'”

‘The United States government and missionaries also collaborated in these civilizing programs
to “reform” Cherokee women’s sexuality.'*! Christian missionaries condemned Cherokee
women’s sexual autonomy and criticized them for performing “men’s” roles within society.'*
The government thus subsidized mission schools between the 1810s and 1830s, which taught
Christian concepts of modesty, bodily shame, gendered roles, relationship orientations, and
family structures to Cherokee women and young children.'”® They measured and shamed

Cherokee women against the virtues of “piety, purity, submissiveness, and domesticity,”
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and emphasized that women’s sexualities should be controlled by their fathers before marriage,
and by their husbands after.'* Under the guise of civilization and Christian saviourism,
the government and missionaries aimed to inundate Cherokee women and children with
heteropatriarchal and heteronormative ideals, while undermining their sources of authority
and destabilizing gender and class relations.'”

Evidently, the impact of colonization greatly deteriorated the roles and positions of Cherokee
women in their communities. In 1828, the Constitution of the Cherokee Nation was released,
which mirrored the structure and content of the United States Constitution, including the
explicit denial of women’s rights to vote and hold office.'*® By 1835, many Cherokee members,
especially those who attended missionary schools, believed that men were better suited to
deal with political issues than women.'”” With the erosion of Cherokee communal land
governance and social structures, the United States government passed the Treaty of Echota
in 1836 without meaningful consent or involvement from the Cherokee, and thus forcibly
removed many Cherokee people from their ancestral lands, starting in 1838.12% The relocation
to the United States government’s newly designated “Indian Territory” in Oklahoma was
marked by brutality, cruelty, and violence, to the extent that it is frequently referred to as the
“Trail of Tears.”'” Cherokee women faced disproportionate violence and hardships along
the Trail of Tears, with many of them experiencing sexual violence and abuse at the hands of
American soldiers, while also shouldering childcare and domestic responsibilities.'*°

In summary, the histories of the Ts'msyen, néhiyaw, and Cherokee Peoples demonstrate that
colonization relies on the systems of heteropatriarchy and heteronormativity to naturalize
oppressive gender and sexual hierarchies and disrupt Indigenous political, legal, social, and
economic orders. However, it is important to recognize that Tsmsyen, néhiyaw, and Cherokee
women strategized politically, economically, and socially to maintain their autonomy and
social standing, despite the changes brought forth by colonization.”" Historian Carol
Ann Cooper remarked that during this period of significant change, Tsmsyen women
“demonstrated a remarkable degree of strength and adaptability” by taking on new roles
as traders, mediators, interpreters, cannery workers, freight packers, and more.'?? Even in
the face of heteropatriarchal and heteronormative forces, Tsmsyen women, such as Sudaal,
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still rose to positions of leadership.’®® Many of the néhiyaw okihcitAwiskwéwak responded to
the impacts of colonization, cultural attacks, and genocide by hiding their ceremonies deep
within their territories or by conducting them at night.!* Cherokee women responded to
their Nation’s internalization of American standards by refusing to give up their traditional
roles in society.'> Against the desires of the American public and the Cherokee Nation’s
leaders, Cherokee women continued to farm their lands, intervened in the enrollment of their
daughters in missionary schools, and petitioned against the theft of their lands.'* These efforts
show that despite the indisputably negative impact of colonialism, gender-marginalized and
queer Indigenous people fought to maintain their social, economic, and political significance
within their communities. These efforts continue today.

Ill. WEAPONIZING SOVEREIGNTY AND TRADITION AGAINST
GENDER-MARGINALIZED INDIGENOUS PEOPLE

Building on the theoretical basis and historical examples outlined in Parts I and II respectively,
Part III asserts that Indigenous communities must resist the internalization of heteropatriarchal
and heteronormative ideas in contemporary efforts toward self-governance and nation-
building. Unfortunately, due to the internalization of oppressive ideas in Indigenous
communities, many nations’ efforts at self-government and nation-building fortify the

137 The internalization

structures of domination and oppression that they seek to displace.
of hierarchies of gender and sexuality often compromises the safety and belonging of queer
and gender-marginalized Indigenous people in their communities.'?® The result is that many
queer and gender-marginalized Indigenous people experience violence from the colonial state
alongside alienation and violence within their own communities.'® Part III first examines the
rhetoric preserving heteronormative and heteropatriarchal ideas in Indigenous nation-building
and self-governance. This part then explores how these internalized beliefs reproduce the
conditions for the dispossession of Indigenous land and resources, the erosion of Indigenous

governance structures, and gendered and queerphobic violence.
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A. Legitimizing Harm in the Names of “Tradition” and “Culture”

“Tradition” and “culture” are often invoked to justify and legitimize decisions that uphold
colonial state interests while harming gender-marginalized and queer Indigenous peoples.'®
Indigenous feminism and queer Indigenous critiques have long warned that arguments
invoking “tradition” and “culture” must be critically examined for the internalization of
colonial values, the influence of colonial state actors, and their relevance to modern-day
society.'! In Indigenous communities, essentialist considerations of traditional gender
roles have been used to reinforce heteropatriarchal ideals to limit and exclude gender-
marginalized Indigenous peoples.'* Traditional gender roles informed by heteropatriarchal
or heteronormative ideas heavily influence Indigenous queer and gender-marginalized people’s
societal roles, as well as their rights to participate in ceremonies, participate in governance,

and belong within their community.'*

As explained in Part I, biologically female Indigenous people are frequently depicted either
as promiscuous women or nurturing mothers, thus limiting expectations of their societal
roles. Darcy Lindberg, a mixed-rooted néhiyaw (Plains Cree) legal scholar from Wetaskiwin,
explains that traditional gendered divisions of labour have been used to impede the public
leadership efforts of néhiyaw women:

The concept of the “traditional” role of women as life-givers or the backbone of the
community is sometimes interpreted as meaning they should not assume leadership

positions on the front lines of their nations or communities.!*

The essentialization of Indigenous women’s societal roles is also reflected in the Navajo
Nation during the 1990s, where Diné women were discouraged from participating in
Navajo politics, but encouraged to participate in the Miss Navajo Beauty Pageant.'®
The Miss Navajo Beauty Pageant emphasized heteropatriarchal and heteronormative standards
of modesty and domestic grace expected of Diné women.'*® Given the significant roles

that Diné women played in controlling land use and property rights, and in transmitting
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knowledge and culture, this exclusion undermined the Navajo Nation’s ongoing efforts toward
land reclamation and cultural resurgence."” Moreover, gendered “traditional” protocols
concerning menstruation and dress code have been used to exclude gender-marginalized
peoples from participating in ceremonies and cultural activities.'* In many cases, the gendered
exclusion continues even though the “traditional” rationale is no longer relevant, given
changes in social, cultural, or practical context and is, upon closer examination, oppressive.'®
Some queer Indigenous people have also been barred from participating in ceremonies or denied

access to their culture due to the influence of heteropatriarchal and heteronormative beliefs.!”

“Tradition” has been used to exclude queer and gender-marginalized Indigenous people
from their communities. The weaponization of “tradition” was seen in the Navajo and
Cherokee Nations’ responses to public criticism of their prohibition of same-sex marriage
in 2005."" The nations argued that their actions reflected their cultural traditions and were
within their legislative rights as sovereign nations.'? They asserted that their actions were to
prevent “homosexual activists” from infringing on their sovereignty and destabilizing their
nationhood."® Despite evidence that both nations historically accepted a diversity of genders
and sexual orientations, Cherokee and Diné (Navajo people) queer and gender-marginalized

» <«

people and their allies were dismissed as being “inauthentically traditional,”
»154

threats to tribal
L, o . . « .
sovereignty,” and acting in pursuit of their own “gay political agenda.

In the Canadian context, essentialist arguments rooted in heteropatriarchal interpretations
of “tradition” and “culture” were widely circulated to alienate Indigenous women following
the 1985 Bill C-31 amendments to the Indian Act."> Prior to this amendment, Indigenous
women with Indian status would lose their status, status rights, treaty rights, and rights to
live in their reserve community if they married someone without status (Indigenous men
could keep their status regardless of who they married).”* Amongst other changes, Bill C-31
amended the Indian Act to ensure Indigenous women would no longer lose their status
through marriage, and granted Indigenous women who lost their Indian status through
marriage and their children the opportunity to apply to have it reinstated.’” Bill C-31 also
granted /ndian Act bands the right to draft their own membership codes, which determined
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access to community resources and property.'”® Unfortunately, a number of bands drafted
membership codes that aimed to prevent Indigenous women and children from being
reinstated to their original communities, arguing that traditional practices permitted the
exclusion of women who married outside of the community." These examples show that
invoking “tradition” and “culture” without careful consideration of context and motive often
“denies the complexity of gendered legal realities and refuses room for examining how today’s

sexism influences interpretations of past and present Indigenous legal practices.”'*

B. Replicating Heteropatriarchy and Heteronormativity in Indigenous
Self-Governance and Sovereignty Efforts

As in most settler-colonial contexts, there was no single event marking the transition from
authoritarian colonial rule to Canada’s current democratic system.!®! As established in Part
I, the oppressive systems upholding colonialism have become deeply entrenched in Canada’s
legal, economic, political, and cultural systems. Within this context, Indigenous nations are
susceptible to reproducing colonial, heteropatriarchal violence in their self-governance efforts,
especially if their understandings of sovereignty are modelled after the surrounding settler

state.'¢?

Returning to the Cherokee Nation’s and Navajo Nation’s prohibition of same-sex
marriage, Mark Rifkin, Professor of Global Gender and Sexuality Studies and Indigenous

Studies at the University at Buffalo, comments:

The choice by some native governments to interpret queer couplings as an encroachment
on their integrity as peoples raises the question of the degree to which sovereignty itself
is becoming, or has become, intimately entwined with ideologies of straightness.'®®

Jennifer Nez Denetdale, Diné from the Navajo Nation and Professor and Chair of American
Studies at the University of New Mexico, similarly asserts that colonial influences have
warped some nations’ understandings of Indigenous sovereignty. Denetdale argues that Diné
and American nationalism have merged, blurring the lines between American and Navajo
values, beliefs, and practices.'* In the 2005 Diné Marriage Act, the Navajo Nation conflated
American values with traditional values, thus enforcing heteronormative and heteropatriarchal

standards that alienated their queer and gender-marginalized community members.'®

Evidently, proclamations of Indigenous sovereignty and self-governance efforts have the
potential to harm gender-marginalized and queer Indigenous people.'*® In some cases, efforts
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supporting Indigenous sovereignty act in direct opposition to addressing issues of gendered
violence.'” Though many Indigenous communities denounce the staggering rates of violence
against gender-marginalized and queer Indigenous people, the pressing issue of gender-
based violence is often overshadowed by the movement for self-governance and Indigenous

1% Furthermore, there are reports that Indigenous men in political leadership

169

sovereignty.
are often not held accountable for harming gender-marginalized community members.
This is because the advancement of self-governance for the greater community is thought to
outweigh the localized harm they inflicted.'”® Cree-Métis-Saulteaux scholar and writer Jas
Morgan illustrates the complex and exhausting dynamics that queer and gender-marginalized

Indigenous people navigate when violence against them is normalized:

[S]ometimes to love Indigenous men means being hurt and traumatized behind closed
doors and then being held responsible for maintaining devout silence around their toxic
behaviours. ... [TThe assertion that Indigenous men are in need of special supports
misses that Indigenous women and gender-variant and sexually diverse people have been
doing the emotional labour around Indigenous men’s trauma our whole lives—while

also grappling with our own hidden pains and receiving little support in doing so.'”!

Morgan’s account illustrates how the internalization of heteropatriarchal and heteronormative
beliefs silences the violence experienced by queer and gender-marginalized Indigenous peoples.

Under the system of heteropatriarchy, incidents of gendered violence perpetrated by
Indigenous men are frequently depicted as the result of men feeling powerless against
the greater system of colonial violence.'”? Under the system of heteropatriarchy, men
are positioned as the greater victims of colonization despite significantly higher rates of
violence against queer and gender-marginalized Indigenous peoples.'”® By constructing
male violence as a reflection of their victimhood under colonialism, Indigenous men who
have caused harm shed responsibility without addressing the harm they have caused.'” This
affirms the internalized hierarchy that queer and gender-marginalized Indigenous people
are secondary members of their communities.'”” Rationalizing decisions that harm queer
and gender-marginalized Indigenous people on the basis of “tradition” and “sovereignty”
upholds the heteronormative and heteropatriarchal beliefs normalizing violence against
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gender-marginalized and queer Indigenous people.'”® Part III demonstrates that colonial,
heteropatriarchal, and heteronormative ideas continue to demean the inherent worth of
queer and gender marginalized Indigenous peoples today for the benefit of the settler-colonial
state. Moreover, it reveals that the degradation of queer and gender-marginalized Indigenous
people may be perpetuated by their own communities’ efforts towards self-governance and
nation-building.

IV. DEFINING INDIGENOUS SOVEREIGNTY AMIDST THE
SETTLER-COLONIAL STATE

Given the ongoing and pervasive influence of heteropatriarchal and heteronormative ideas,
many Indigenous scholars have reflected on how to best uphold and revitalize Indigenous
ways of knowing, governing, and living, while ensuring the safety and well-being of queer and
gender marginalized Indigenous peoples.””” In response, Part IV suggests that the methodology
and teachings of IFLT and QIS offer a practical approach to critically examine the dynamics
of gender, sexual orientation, and power to challenge heteropatriarchal and heteronormative

influences harming Indigenous communities.

In Red Skin, White Masks: Rejecting the Colonial Politics of Recognition, Glen Sean Coulthard,
a Weledeh Dene scholar, argues that Indigenous communities must stop seeking recognition
of their sovereignty and right to self-government from the settler-colonial state.”® Coulthard
states that relying on state actors to legitimize and empower Indigenous peoples’ inherent
rights and sovereignty reinforces the colonial systems that oppress them.'”” Moreover, he posits
that because the settler-colonial state is fundamentally patriarchal in character, relying solely
on the state to achieve gender justice risks reproducing the subjective and material conditions
of gendered oppression.’® Consequently, the first step in Indigenous mobilization is the
“refusal of state recognition as an organizing platform and mechanism for dismantling the
systems of colonial domination.”"®! To move forward in Indigenous mobilization, Coulthard
advocates for a “resurgent politics of recognition premised on self-actualization, direct action,
and the resurgence of cultural practices that are attentive to the subjective and structural
composition of settler-colonial power.”'*? In summary, Coulthard proposes that in moving
forward towards Indigenous self-governance, Indigenous communities must resist seeking

state recognition and stop organizing in response to state action.
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Though Coulthard does not explicitly name IFLT or QIS, the resurgent politics of recognition
he proposes aligns with the priorities and methodologies of both. Emily Snyder explains that
IFLT serves as an:

important analytic tool that is intersectional, attentive to power, anti-colonial, anti-
essentialist, multi-juridical, and embraces a spirit of critique that challenges static notions
of tradition, identity, gender, sex, and sexuality.'®?

IFLT and QIS practices consider how sovereignty could be differently defined in response to
the unique political and social context of different Indigenous communities. IFLT is rooted
in Indigenous feminism, which emphasizes that the respect, inclusion, and agency of all
Indigenous citizens—regardless of gender or sexual orientation—is central to Indigenous
sovereignty, law, and governance.'® Its methodology emphasizes public deliberation,
discussion, debate, and revision to ensure that decisions are grounded, responsive,
and applicable to the community’s unique legal order and circumstances.'® IFLT provides
a practical framework for investigating how power dynamics may create and reproduce
constraints based on gender, sexual orientation, race, ability, and class; it also considers how

autonomy, agency, and resistance can be recognized and protected.'®

QIS offers radical social critique by deconstructing and challenging normative knowledge,
identities, behaviours, and spaces to unsettle power relations and assumptions.'”
Leanne Betasamosake Simpson explains that queer Indigenous people have distinct experiences
with intense heteropatriarchy as the foundation for widespread dispossession and can therefore
offer a unique critical analysis of settler colonialism.'® Furthermore, the activism and organizing of
queer Indigenous scholars highlight the diversity of Indigenous people’s experiences and challenge
the state’s and general public’s reductionist views on gender, sexual orientation, and possible
Indigenous futures.'® Billy-Ray Belcourt, a scholar and artist from the Driftpile Cree Nation,
explains that queer and trans Indigenous scholars experience intensified alienation and colonial

violence, thus pushing them to generate Indigenous imaginaries never previously considered:

[QJueer theory happens in the discursive and temporal openings created when questions
are left unheard, in the archives of missing and murdered queer and trans Indigenous
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peoples that aren’t yet compiled, and in the symposia where we meet with others like us
forced to intellectualize in places that can’t sustain us.'®

The existence of QIS further challenges the essentialization and romanticization of Indigenous
studies as being solely focused on negotiating legitimacy under settler-colonial rule.*!
In the context of sovereignty and governance, IFLT and QIS interrogate how colonialism,
heteropatriarchy, and heteronormativity may inform the decisions being made and how the
decisions may differently affect queer and gender-marginalized Indigenous peoples.

The critical and interrogative natures of IFLT and QIS are useful for guiding Indigenous
communities to define sovereignty and self-governance on their own terms. In “Everyday
Decolonization: Living a Decolonizing Queer Politics,” Kwakwakawakw scholar Sarah Hunt/
Thalitila'ogwa from the Kwagiulth community and non-Indigenous scholar Cindy Holmes ask:

[Wlhat does decolonization look and feel like, what does it entail, in our daily actions
as queer women? What is decolonization beyond something to aspire to as allies to
Indigenous struggles for self-determination or as Indigenous queers who want to align
various aspects of our Two-Spirit identities?'?

These questions and the subsequent answers presented in their article serve as an important
example of IFLT and QIS in practice: addressing a specific question through a public,
deliberative process, with reasoning grounded in the current context and the lived experiences
of those involved. Moreover, this question exemplifies Coulthard’s advocated approach of
direct action and self-actualization, with a critical consideration of the broader oppressive
structures at play.'”> With regards to gendered violence, Coulthard advocates for society,
including Indigenous society and especially Indigenous men, to collectively stop engaging in
conduct that denigrates, degrades, and devalues the lives and worth of Indigenous women in
a manner that normalizes violence.'” This conduct must be carried into daily relationships,
workplaces, band offices, governance institutions, and practices of cultural resurgence.'”
In accordance, Hunt and Holmes consider how decolonization can be practiced in their
daily lives while confronting the broader heteropatriarchal, heteronormative, and colonial
structures at play in their lives as Indigenous and non-Indigenous queer women.

Indigenous feminist legal scholar Patricia Monture-Angus teaches that Indigenous
sovereignty refers to the power to determine one’s identity, the power to be responsible for
that identity, and the right for all community members to access well-being and safety.'”
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However, this definition of Indigenous sovereignty may be too general to support an
Indigenous community in governing over a specific issue. The strength of IFLT and QIS as
analytical frameworks is that they can support Indigenous communities in making decisions
based on their unique circumstances, structures, histories, and needs. For example, using
IFLT and QIS to develop a reserve housing policy for a matrilineal and matrilocal Indigenous
community may raise the following questions:'”” Do the policies on the division of marital
property or property inheritance account for homosexual couples? Do the eviction policies
consider the disproportionate risks that lack of secure housing poses for women, people
with disabilities, members of the 2SLGBTQIA+ community, single parents with children,
and people escaping abuse? Do the housing policies align with the community’s matrilineal
kinship network and inheritance policies? How do nearby natural resource extraction projects
affect the safety of gender-marginalized Indigenous people living on reserve? Which identities
are underrepresented in land and water governance, and do housing policies support their
participation in decision making? In asking these questions, IFLT and QIS may guide an
Indigenous community to govern in a manner that considers the housing needs of their queer
and gender-marginalized community members.

Gender-marginalized and queer Indigenous people are already leading the way in rebuilding
communities that adapt to the needs of their nonheteronormative members. Sté:16/Ts'msyan
scholar Saylesh Wesley draws from family and other St4:16 scholars when coining a term for
Two-Spirit people as valued community members, thus reshaping the St6:16 community’s
gender roles.””® The 2016 Great Lakes Gathering held a ceremonial breakout group for
Two-Spirit individuals, in which discussions on the potential of genderless water offered
teachings that recognized the unique experiences of Two-Spirit individuals while also

connecting them to their human and non-human kin."”

CONCLUSION

In conclusion, the theories and methodologies of IFLT and QIS offer valuable frameworks
for Indigenous communities’ efforts in nation-building and self-governance. They can
be used to challenge internalized heteropatriarchal and heteronormative ideologies that
threaten gender-marginalized and queer Indigenous individuals. This can help ensure that
future Indigenous communities may begin to repair the harms of colonialism to support
the humanity, dignity, and safety of gender-marginalized and queer Indigenous peoples.
The work of the Indigenous scholars and activists discussed in this paper demonstrates
that there is a path forward for reclaiming, upholding, and building traditions that are not
informed by colonialism, heteropatriarchy, and heteronormativity.
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ARTICLE

OUR PLACE? UNPACKING AESTHETIC
REGULATION OF BELONGING IN
VICTORIA, BRITISH COLUMBIA

Hannah Thiessen *
CITED: (2026) 31 Appeal 84

ABSTRACT

This article argues that grafliti is neither waste nor crime, as it has come to be known in
Victoria, British Columbia. Rather, it comes to be understood this way through cultural
reverence for and specific use of property and a resulting visual order. By tracing how disgust
functions as a regulatory emotion—one that protects borders and maintains hierarchies—this
analysis posits that reactions to graffiti are less spontaneous responses than cultivated ways
of seeing, grounded in Victorias colonial history and its ongoing attachment to property.
This understanding should unsettle societal and individual reactions of disgust and encourage
Victorians to reconsider who or what is deemed to belong in the city.

To make this case, this article troubles the notion of “public space,” showing how it is
exclusionary by design and that its limits are enforced through aesthetics rather than law alone.
Drawing on the work of Sara Ahmed, Alison Young, and Martha Nussbaum the framework
developed here explains how disgust “sticks” to certain objects and makes associations to
these objects appear as objective truths. A comparison between Victoria and Friedrichshain,
a neighbourhood in East Berlin, Germany, illustrates how different histories of property use
generate diverging visual orders. Since its inception, part of the colonial mission in what
is now known as Victoria has been to establish legitimacy through aesthetic regimes. This
tradition influences how disgust is experienced by Victorians, who in turn read graffiti as
waste or crime. In contrast, Friedrichshain’s relationship to private property has long been
in flux and produces an experience of graffiti as a signal of belonging and shared use of space.
Finally, the article examines how current discourse in Victoria—including city messaging,
downtown business interests, and community attitudes—casts graffiti as waste and crime,

and how this framing creates a hierarchy between acceptable pieces and unacceptable tags.

* Hannah Thiessen is a third-year JD student at the University of Victoria. She is deeply grateful to
Professor Gillian Calder for her support and guidance during the writing of this article and to those with
lived experience of street-level resistance, without whom this work would not have been possible.
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FIGURE 1. PHOTOGRAPH OF OUR PLACE SOCIETY ON PANDORA STREET, VICTORIA,
BRITISH COLUMBIA, AUGUST 16, 2025. PHOTO BY HANNAH THIESSEN.

INTRODUCTION

Last summer, I spent two months living in Friedrichshain, a neighbourhood in East Berlin.
On weekends, I often wandered over to Boxhagenerplatz, where the park seemed to brim
with life at every hour of the day (see Figure 2). People of all ages were scattered across the
grass or gathered in groups on benches—drinking, smoking, reading, stretching, or simply
taking a break with their belongings beside them. The park felt genuinely used, claimed by
the public as a place to be outside together. I also remember evenings at Modersohnbriicke,
a bridge near the hostel where I worked. Its concrete was layered with graffiti, the kind of
visual disorder that at home in Victoria, British Columbia would normally signal danger
or neglect—yet the space was not abandoned. Instead, people clustered along the bridge,
smoking, sharing cheap beer, and quietly watching the sun fall over the S-Bahn tracks.
It became one of my favourite places in the city to visit. Far from a sign of risk, the graffiti

marked the place as alive, available for use, and somewhere to pause.
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FIGURE 2. PHOTOGRAPH OF BOXHAGENERPLATZ, BERLIN, GERMANY, MAY 26, 2024.
PHOTO BY HANNAH THIESSEN.

When I returned to Victoria, the contrast felt sharp. Most parks here are either empty or
tightly scripted in their use. Though busy, Beacon Hill Park seems organized around a family-
oriented image, where I do not quite feel like I belong. As seen in Figure 3, smaller green
patches on medians along Pandora Street (“Pandora”) are fenced off, policed, and made
inaccessible—especially to unhoused people. Pandora has been called the “prime face” for

Victoria’s social crises of housing, toxic drug supply and a lack of access to voluntary care.!

1 Jody Paterson, “Street stories: Scenes from the 900 block of Pandora Avenue’, Times Colonist (18
January 2026), online: <timescolonist.com> [perma.cc/HD72-8BZV].
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FIGURE 3. PHOTOGRAPH OF FENCING ON PANDORA STREET, VICTORIA, BRITISH
COLUMBIA, AUGUST 16, 2025. PHOTO BY HANNAH THIESSEN.

Because essential services like hot meals, shelter, and health care, are concentrated on Pandora,
it has become the central gathering place where houselessness in Victoria appears the most
concentrated and visible. Where space is open, it feels regulated into civility. Where people
appear not to conform to the city’s image, they are moved along. Those living on Pandora
are subject to an almost daily wave of municipal bylaw presence that tears down and often
washes away their only worldly possessions. In Victoria at large, the appearance of graffiti
seems tightly controlled, confined mostly to murals and sanctioned walls located away from
the downtown core. The informal and plural use of public space I experienced in Berlin feels
foreclosed here.

This contrast raised questions for me and ultimately inspired this article. Why does Berlin feel
open, even amidst its own struggles with gentrification? Why does Victoria feel closed? And
what does this mean for people who cannot retreat into private space, who are continuously
displaced by bylaws, fences, and policing? While this article engages with graffiti and its
aesthetic implications, it is important that I self-locate from the position of a non-street
involved observer with no first-hand experience of graffiti as a practice or subculture.?

2 Sandra Harding, “Rethinking Standpoint Epistemology: What Is 'Strong Objectivity?'” (1992) 36:3
Centennial Rev 437 at 444. Harding suggests that “strong objectivity” requires making the social
location of the author visible, since all knowledge is socially situated and dominant perspectives
such as mine could risk obscuring its own limitations.
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My analysis is informed by my involvement advocating for harm reduction and
decriminalization with HARDLaw? and my frustration at the way Victoria regulates people
out of space without offering anywhere else to go. At times, I draw on what certain spaces
feel like as a 25-year-old able-bodied law student. I acknowledge the limits of this position.
[ aim to interpret these visual texts with care, and without appropriating the voice or authority
of graffiti-writers themselves.

This article attempts to make sense of the relationship between property, aesthetics, and
disgust as forces that structure public space in Victoria. I argue that in Victoria, the city’s
long-standing use of private property as a vehicle for aesthetic governance has cultivated a
visual culture more powerful than formal law—one that reads certain forms of expression,
like graffiti, as interruptions in order or cleanliness. The resulting exclusion of graffiti fosters
a sterile aesthetic of the city that adheres to the status quo. This knowledge may have
implications for how we judge aesthetics and belonging in public space and encourage us to

interrogate our emotional reactions to what we see.

This argument unfolds in three parts. Part I briefly sets up the current graffiti landscape in
Victoria. Part II disrupts the notion of public space as neutral or universally accessible and
assembles a theoretical framework from the work of emotion scholars Sara Ahmed and Martha
Nussbaum, and graffiti and criminology scholar Alison Young. This framework explores
how aesthetics and emotions—particularly disgust—operate within aesthetic governance.
As Ahmed and Young observe, disgust is tied to the violation and maintenance of borders,
prompting a regulatory reaction on the part of the disgusted.* Ahmed further argues that
disgust is “sticky”: what we find disgusting is shaped by histories of contact and border
violations, rather than being inherent to the object itself.’ I suggest that this understanding
should unsettle societal and individual reactions of disgust and encourage Victorians to
reconsider who or what is deemed to belong in the city.

In Part III, Victoria is compared to Friedrichshain, a neighbourhood with a different
historical relationship to property.® Comparing the divergent histories of these two
places shows how disgust towards graffiti in Victoria is not inevitable—it is shaped by
particular uses of property and a resulting visual order. Finally, in Part IV, the framework
assembled here is applied to the regulation of graffiti in Victoria to show how graffiti
has become associated with criminality and waste. Finally, the article examines how
discursive municipal and civilian responses to graffiti are animated by disgust directed
less at the content of the grafliti than at its perceived threat to the city’s aesthetic “order.”

3 HARDLaw is a student-run harm reduction and decriminalization club at the University of Victoria
Faculty of Law.

4 Alison Young, Judging the Image: Art, Value, Law (London: Routledge, 2005); Sara Ahmed, The
Cultural Politics of Emotion (Edinburgh: Edinburgh University Press Ltd, 2004) at 8.

5 Ahmed, supra note 4 at 91.

6 Quill Kukla, “Street Art, Placemaking, and Anticapitalist Spatial Activism” (22 July 2020), online:
<spectrejournal.com> [perma.cc/J32J-WTAUI.
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I. SETTING THE SCENE: GRAFFITIIN VICTORIA

Grafhiti is a common feature of Victoria’s urban landscape. In the downtown core, the
Downtown Victoria Business Association’s Clean Team (“DVBA”) removes hundreds of
tags each week and has taken down more than 73,000 graffiti marks since 2005.” The DVBA
estimates that the removal of graffiti costs business owners an average of $1 million annually.®
The City of Victoria website frames graffiti as detracting from the city’s “look and feel,”
reducing property values and threatening residents” and visitors’ sense of security.’

Despite this response, graffiti is not treated uniformly across the city. Certain areas are subject
to rapid removal, while other are left untouched. Some forms of graffid, such as large-scale
murals that are stylistically “clean,” are even celebrated. These uneven patterns of occurrence,
removal, and appeals to public safety raise questions about why certain forms of graffiti are
framed as waste or crime, while others are incorporated into the visual fabric of the city.

Il. THEORETICAL FRAMEWORK

The treatment of graffiti outlined above invites a broader theoretical inquiry into how aesthetic
norms operate as a form of law. This part lays out the theoretical framework for this article’s
assertion that the aesthetic norms of a city function as law, shaping who and what belongs in
public space. It begins by disrupting the idea of public space, suggesting that public space is
not truly public is because the term is exclusionary. One way that the image or the aesthetic is
implicated in the exclusionary nature of public space is that it creates a mechanism by which
certain people or things ook like they should or should not belong. Young lays out how this
mechanism functions, using her concept of disgust and aesthetic vertigo to flesh out how
emotions are implicated in our rejection of certain objects.’® Ahmed similarly disrupts the idea
that the object of disgust is inherently disgusting. She posits that the “stickiness” of disgust
allows it to attach to certain objects through histories of association. By clarifying disgust’s
relationship between the object and its history, we can begin to question reactions to graffiti.

A. Public Space?

Naively, I had never questioned the idea of public space. This phrase conjured scenes of walking
through Vicroria’s streets, hanging out with friends in cafes and parks, running into strangers
at the beach, or people watching from a bench. In my imagination as a white, 25-year-old law
student, “public” space was just thac—space that belonged to everyone, where anyone could be
and do as they please. I recognized that there were certain limits to behaviour in public space,
but I accepted these parameters because I benefitted from sharing space with others.

However, in legal and material terms, city streets, parks, and beaches do not truly belong

7 Downtown Victoria Business Association, “Graffiti in Downtown Victoria”, online:
<downtownvictoria.ca> [perma.cc/7R8D-CNF3].

8 1bid.

9 City of Victoria, “Graffiti Prevention’, online: <victoria.ca> [perma.cc/5C5V-7LNQ].

10  Young, supra note 4 at 8.



APPEAL VOLUME 31 = 91

to the public, and the “public” they are imagined as serving does not include everyone.!
The term “public” is a misnomer—and this is not just a quibble over language. Calling a space
“public” obscures who is allowed to appear in space, to act and exist without suspicion or
displacement.'* What we call “public” space is structured by exclusions that are central to how the
space functions. The exclusion of unhoused people from public space highlights this contradiction.

On a material level, I have conveniently ignored that the spaces we call public do not,
in fact, legally belong to the public. In Victoria, the municipal government owns and manages
most sidewalks, roads, and parks.’> One might argue that in a representative democracy,
government ownership is effectively public ownership: that the state holds land on behalf of “the
people.” However, it is hardly controversial to suggest that contemporary democratic institutions
are largely unresponsive to the will of the people. French economist Thomas Piketty famously
points out that capitalism has led to the concentration of wealth in the hands of a minority of
people.' In turn, this wealth can be used to lobby governments in favour of large corporations,

making the state more responsive to the needs of industry rather than the “public.”

Don Mitchell, known for his scholarship on cultural theory and houselessness in the United
States, interrogates the idea of public space in his book, 7he Right to the City: Social Justice
and the Fight for Public Space."® He illuminates how public space has always been contested
by showing how unhoused people'” and activists have been strategically excluded from public
space such as the “People’s Park” at University of California, Berkeley. Mitchell reflects that
“although homeless people are nearly always in public, they are rarely counted as part of
'the public.”'® He argues that because unhoused people have no private space to return to,
they must perform private acts in public, such as washing, urinating, sleeping, and drug
consumption.'” These behaviours are then criminalized, thus excluding unhoused people from
public space. In Victoria for example, bylaws prohibit sheltering in most parks. Even in parks

11 Don Mitchell, The Right to the City: Social Justice and the Fight for Public Space (New York: Guilford
Publications, 2003) at 128.

12 Andres F Ramirez, “Decolonizing the National Park: Unsettling public space through Indigenous
urbanism”(2024) 6:1 J Race, Ethnicity & City 38 at 49.

13 City of Victoria, “Our Parks” online: <victoria.ca> [perma.cc/7HPM-5MXV]; City of Victoria, “Streets”
online: <opendata.victoria.ca> [perma.cc/7VL9-Q4MZ]; City of Victoria, Bylaw No 09-079, Streets
and Traffic Bylaw (26 November 2009, consolidated 10 July 2025), s 107, online (pdf): <victoria.ca>
[perma.cc/WTBG-HMKH]. Individual property owners are sometimes responsible for maintaining
the sidewalk adjacent to their property, including during snow removal.

14 Thomas Piketty, Capital in the twenty-first century, translated by Arthur Goldhammer (Cambridge,
Massachusetts London: The Belknap Press of Harvard University Press, 2017).

15  Matthew Polacko, “Party Positions, Income Inequality, and Voter Turnout in Canada, 1984-2015"
(2020) 64:9 Am Behavioral Scientist 1751 at 1765.

16  Ibid.

17 Amanda Abrams, “Is it OK to use the word ‘homeless’— or should you say ‘unhoused’?’, The Guardian
(20 July 2023), online: <theguardian.com> [perma.cc/3D8X-9BHA]. Abrams argues that the term
“unhoused people”began popping up around 2008, being used by housing service providers in
Seattle to reduce stigma associated with describing people by their housing status and to signal
that they may have spaces they consider home. | use this term for the same reasons.

18  Mitchell, supra note 11 at 135 [emphasis in original].

19  Ibid.
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where sheltering overnight is allowed, unhoused individuals must dismantle their shelters
by seven a.m. each day.?® Further, in 2024, the Government of British Columbia moved to
restrict drug use in public space, which was later approved federally through Health Canada.*!
The presence of unhoused people in public space destabilizes the idea of “publicness,” showing
that existence in public space is contingent on the ability to access private property.

Another critique of the idea of public space comes from feminist legal theory: what constitutes
the public/private divide is socially constructed, serving particular interests at particular
times.?? British criminal legal scholar Nicola Lacey maintains that:

[the] public/private dichotomy allows the government to clean its hands of any
responsibility for the state of the ‘private world’ and depoliticizes the disadvantages
which inevitably spill over the alleged divide by affecting the position of the ‘privately’
disadvantaged in the ‘public’ world.”

For example, in the realm of family policy, this division has led to assumptions about what the
law can touch: domestic violence and family care are private issues, while violence between
strangers is a public problem.? This allows the state to largely ignore the costly issue of

intimate partner violence.

The constructed line of the public/private divide is similarly at play in the exclusion of
unhoused people from public space.” In this case, washing, urinating, lovemaking, and drug
use are relegated to the private realm, making these activities appear inappropriate in public.?
In contrast to the family realm, the appearance of these activities invites regulation from the
state in the form of anti-sheltering and public drug use laws. By regulating the appearance
of the “private” in “public,” the state is empowered to ignore issues of housing and poverty.
Therefore, “public space,” refers to space that is highly exclusionary, premised on access to
private property and subject to the agenda of an unresponsive government. The ramifications
of this type of public space are far-reaching. When governments regulate people who have
nowhere else to exist out of public space, it begs the question whether they are allowed to
exist at all. This idea, coupled with the fact that unhoused people are disproportionately made
up of racialized, disabled, and LGBTQIA+ folks,? results in the advancement of a vision of

20 City of Victoria, “Park Bylaws” (accessed 12 August 2025), online: <victoria.ca> [perma.cc/8GHG-XRRC].

21 Health Canada, “Personal Possession of Small Amounts of Certain lllegal Drugs in British Columbia”
(7 May 2024), online: <canada.ca> [perma.cc/9X7H-FQY9].

22 Susan B Boyd, ed, Challenging the Public/Private Divide: Feminism, Law, and Public Policy (Toronto:
University of Toronto Press, 1997) at 4.

23 Nicola Lacey, “Theory into Practice? Pornography and the Public/Private Dichotomy” (1993) 20:1 JL &
Soc'y 93, as cited in Boyd, supra note 22 at 3.

24 Frances E Olsen, “The Myth of State Intervention in the Family” (1985) 18:4 U Mich JL Ref 835, as
cited in Boyd, supra note 22 at 10.

25 Mitchell, supranote 11 at 135.

26 Ibid.

27 Capital Regional District, 2023 Greater Victoria Point-in-Time Homeless Count and Housing Needs
Survey: Greater Victoria (Victoria: Capital Regional District, 2023), online (pdf): <crd.ca> [perma.cc/
CS3K-N8EC].
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society that is predominantly made up of white, property-owning individuals. As suggested
below, the exclusionary nature of “public” space is not only a matter of law or policy, but
aesthetic governance. In spaces where whiteness or a sanitized cityscape is the visual norm,

difference appears to be rendered disruptive and worthy of regulation.
B. Aesthetics as Governance

It is hard to think of an area of public life that has staked its claim to legitimacy on that
which is tangible, real, and logical, more than the law. However, the interdisciplinary field
of law and art helps to elucidate the law’s subjective nature. In her book, Judging the Image:
Art, Value, Law, Alison Young provides a paradigm for understanding the informal laws of
the aesthetic. We might think of the law as regulating art, like obscenity laws that regulate the
distribution and public display of “obscene” materials. We might also think of art as depicting
law in literature, like Kafka’s 7he Trial*® But what about when art or the image does the work
of law? Young argues that image has the power to regulate norms and behaviours. Importantly,
she draws out that “law [itself] founds its authority in a system of the imaginary.”® The “law”
relies on imaginaries like “justice” or “the reasonable person,” and invites legal practitioners
to make judgements based on these images.

As a student of law, this revelation that subjectivity can creep in is both shocking and
predictable. Before I went to law school, I thought the law was legitimate because it was
premised on cold, hard logic and critical thinking. Now as a student of law, I realize the “law”
is highly flexible and operates with a great deal of subjectivity. This experience fits with Martha
Nussbaum’s observation that law is inseparable from emotion: emotions and images influence
legal decisions and underlie the very existence of law. As she explains, emotions like fear
motivate laws against physical harm while anger drives retributive justice.*® Young foregrounds
her discussion of the image by drawing on critical legal scholar Yifat Hachamovitch:

An object of judgement is retained by attaching to it a visual image; it is the visual image
which accumulates sense; and alongside sense, the image accrues a series of judgements
or perceptions, it is made into a new objectivity. The image is lost as it acquires ‘sense,

or meaning, and then is transformed into objectivity, the rule, logic, judgement.!

In other words, over time, our mental image of an object absorbs layers of perception and
moral assessment, until it no longer appears as an image but as a fact: something objective,
self-evident, and which, depending on the association, attracts regulation. In this process,
the subject forgets the image’s constructed nature—where these associations came from, or
what emotions shaped our reading of the image. Like law, the image is seen as a rule or the
truth, appearing neutral while carrying social meaning. Adding to this, regulatory responses

28  Franz Kafka, The Trial, translated by Willa Muir & Franz Kafka print ed 9 (New York: Knopf, 1992).

29 Young, supranote 4 at 12.

30 Martha C Nussbaum, Hiding from Humanity: Disgust, Shame, and the Law (Princeton: Princeton
University Press, 2004) at 13.

31 Yifat Hachamovitch, “In Emulation of the Clouds” in Costas Douzinas, Peter Goodrich & Yaron
Hachamovitch, eds, Politics, Postmodernity and Critical Legal Studies: The Legality of the Contingent
(London: Routledge, 1994), cited in Young, supra note 4 at 12.
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to images that seek to remove an object further regulate that object by establishing an image
without it as the standard or norm. A cityscape devoid of grafliti makes the appearance of
graffiti appear as an interruption. Emotion is highly involved in this process, particulatly in
how it colours perception and produces the eventual “truth” of the image.

C. Disgust Sticks

Ahmed defines and distinguishes emotion from affect in 7he Cultural Politics of Emotion.>*
Whereas affect is an immediate, pre-conscious intensity that occurs in response to an object,
emotion is the interpretation of that intensity in culturally and socially specific ways.*
Importantly for this article, Ahmed posits a theory of emotions as relational: there is an
“aboutness” to them.* Our emotions are shaped by contact with objects, and readings of that
contact, which further define that object.”” Ahmed uses the example of a child and a bear.
A child encounters a bear, experiences fear and then runs away. Her account of emotion would
tell us that the child has a cultural knowledge of bears as being fearsome, they experience fear
and then further define the bear as fearsome. Reading Ahmed together with Hachamovitch’s
understanding of how the image becomes “truth”*® suggests emotion is implicated in the
production of what appears objective.

This article relies on Young’s argument that disgust is one of the primary emotions that
shape the rejection of graffiti. Young’s work is summarized at length here because it shaped
how this project was initially conceived. The way she vividly captures how images alone
can make us feel disgust, even when nothing disgusting is physically present is striking.
While Young’s chapter on disgust focuses on gallery-based works like Piss Christ and MYRA,
her framework—particularly her analysis of how disgust operates—is useful for understanding
aesthetic rejection more broadly.

The controversy surrounding Piss Christ by Andres Serrano provides a powerful example of
the mechanism of disgust. As seen in Figure 4, the image—a photograph of a figure of Jesus,
submerged in Serrano’s urine—is softly lit, with bubbles clinging to the figure in a way that
could be described as ethereal or reverent. However, the knowledge that urine produces this
effect changes everything. The proximity of a sacred object (Jesus) to a reviled substance
(urine) triggers disgust. As Ahmed points out, disgust is about the violation of boundaries.?”
These boundaries seem especially salient when waste touches the revered. But this is not just
about the borders of two objects touching. One also feels disgust as a result of being too close
to the “too close-ness” of waste and a sacred object.?® As Young points out, disgust works
through a shortening effect: it collapses the distance between the viewer and the object.”

32 Ahmed, supra note 4.

33 Ibid at 8.
34 Ibidat7.
35 Ibid.

36 Hachamovitch, supra note 31.
37 Young, supra note 4 at 86.

38 Ibid at 43.

39 Ibid.
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FIGURE 4. ANDRES SERRANO, PISS CHRIST, 1987, CIBACHROME PRINT, 152.4 X 101.6 CM
© ANDRES SERRANO. PHOTOGRAPH: NICOLETA RALUCATUDOR / DREAMSTIME.

Ahmed helps deepen this reading by asserting that this shortening effect also makes the
border between the self and the image become real and felt, making the viewer aware of
their proximity to the image.” Young argues that this discomfort causes the viewer to react
in one of two main ways: the viewer can attempt to prevent exposure to the reviled image
by increasing the distance between themselves and the image, or they can engage in an act of
physical vandalism.*! Key to Young’s explanation is to remember that the object in this case
is a photograph of a representation of Jesus, and yet some viewers react as if someone has
urinated on Jesus himself. This produces what Young calls “aesthetic vertigo.”** The distant
threat feels intimate and imminent due to the visual proximity, which triggers the need to
restore distance.’ This paradox of closeness and distance creates “vertigo.”

Ahmed’s idea of stickiness clarifies this need to create distance. Disgust clings to objects and
bodies—not because they are inherently disgusting but because of historical links or imagined
contact.* An object can become disgusting due to its perceived closeness to other objects that

are labelled as disgusting. In Piss Christ, it is not just that the image depicts urine; it is that the

40 Ahmed, supra note 4 at 85.
41 Young, supra note 4 at 44.
42  Ibid at 8.

43 |bid.

44 Ahmed, supra note 4 at 90.
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urine threatens to contaminate Jesus and cling to him. The viewer must distance themselves
from this contamination to avoid their own. As seen below, the historical sticking of graffiti
to waste and criminality can create disgust, resulting in graffiti’s regulation in public space.

MYRA by Marcus Harvey functions similarly. The painting is a massive pointillist> portrait of
Mpyra Hindley, one half of a duo who killed and sexually assaulted five children in Manchester,
England in the 1960s.% As seen in Figure 5, the points that make up the image are stamps
created by using a cast of a child’s hand. Young argues that this produces disgust because it
visually enacts a violation of the border between innocence and violence.”” The visual structure
of MYRA forces the viewer to confront the proximity of killer and victim. To look directly at a
face composed of hands that were targeted by a killer causes a visceral reaction. Again, disgust
operates through stickiness. In M YRA, Hindley’s criminality risks sticking to the children. The
proximity of the children to Hindley creates disgust which shortens the distance between the
painting and the viewer, who feels complicit merely by looking at the interaction. As with Piss
Christ, this results in attempted physical destruction of the image by viewers.*

FIGURE 5. MARCUS HARVEY, MYRA, 1995, ACRYLIC PAINTING, 11 X 9 FT © MARCUS
HARVEY. PHOTOGRAPH: MALCOLM PARK / ALAMY.

45  The Editors of Encyclopedia Britannica, “Pointillism”in Encylopedia Britannica, online: <britannica.
com> [perma.cc/SST4-8JNRI.

46  Every Painter Paints Himself, “The Hanging of Myra Hindley” (29 December 2020), online:
<everypainterpaintshimself.com> [perma.cc/Y359-L2AU].

47  Young, supra note 4 at 43.

48  Ibid at 35.
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Young observes that the public reaction to MYRA may have contributed to Hindley being denied
parole,” providing a salient example of the aesthetic and the real collapsing into one another.
The painting was not just an image, but a reenactment—it was as if the crime had been committed
again through the image. MYRA shows how powerful aesthetic disgust can be: it governs what is
acceptable to be seen by the public and shapes how society punishes and remembers.

Another complication of disgust is that it is crucial to power relations.*® This concept is
made clear when one considers that where something appears in space plays a role in the
hierarchizing of objects and bodies. Ahmed furthers this point by drawing from William
Ian Miller, known for his work on law and emotion. She argues that disgust reactions are
not only about boundary violations, but also whether objects are “beneath” or “above” the
subject.’! For instance, bodily functions (waste, sexuality or anything below the belt) are
associated with shame or filth; they are described as low:

It is not that what is low is necessarily disgusting, nor is sexuality necessarily disgusting.
Lowness becomes associated with lower regions of the body as it becomes associated

with other bodies and other spaces.*

Put differently, what gets associated with lowness and sexuality becomes disgusting, but
sexuality and lowness themselves have become symbols of disgust through their own history
of associations. The above and below metaphor gets applied to objects, bodies, and behaviours.
Some are cast as higher or more civilized, while others are lower and closer to bodily waste.
Ahmed offers that disgust at “that which is below” functions to maintain the above/below
relationships between the person asserting disgust and that which is beneath,”® meaning that
the disgusted can reinforce their “aboveness” through the feeling of disgust.

This relationship is seen in Piss Christ, with the literal invocation of bodily waste (something
beneath) with Jesus (something meant to be above in virtue). This contributes to the
discomfort of the border violation. The gallery visitors who vandalized Piss Christ maintained
their “aboveness” by physically expressing their disgust. As Young writes, the desire to judge
these works with disgust is the desire for the reinstatement of law and continued maintenance
of the status quo of religious sanctity.”

Tying the mechanism of disgust back to Hachamovitch’s account of how image becomes
truth and applying this to the examples of Piss Christ and MYRA provides a more holistic
account of how aesthetic governance can function through disgust. Beginning with images like
MYRA or Piss Christ: without meaning, it is a painting of a woman made up of small hands
or a plastic figurine submerged in urine. But over time, the image is imbued with meaning,
and the subject reacts to its history of associations. We begin to think that our reaction is to
the object itself and not its history. MYRA is no longer paint on a canvas but the collision of

49  |bid at 35.

50 Ahmed, supra note 4 at 88.
51 Ibid at 89.

52 Ibid.

53 Ibid.

54 Young, supra note 4 at 44.
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innocence and violence. Piss Christ is no longer a photograph of an inert object in urine, but
blasphemy embodied. Emotions like disgust mediate this process, as they inform the meaning
we give the image and how we respond to it. Our contact with MYRA and Piss Christ elicits
an emotion, which we then interpret, thus shaping our contact with the painting.

This article suggests that this understanding should complicate reactions to what is deemed
disgusting in Victoria, including graffiti and the appearance of unhoused people in public
space. Showing how such judgments are steeped in emotional reactions informed by cultural
norms and historical context, suggests that feelings of disgust arise less from the object itself
than from the subjects who perceive it. This paves the way to interrupt the type of thinking
that disgust towards an object is based on an objective truth about the status of that object.
As argued below, in the case of graffiti, history informs the cultural narrative about what is
revered, mediating the subject’s disgust reaction.

I1l. HISTORY

Since disgust and regulatory reactions are shaped by perceived border violations, they often
arise when two things—whether they are objects, ideas, or bodies—are thought to come
too close to one another. Disgust, in this sense, performs a protective function: it reasserts
boundaries, reimposes hierarchy, and deflects contamination. In the cases of Piss Christ and
MYRA, it was the sacred—Jesus or children—that was perceived to be sullied by juxtaposition
with waste or indecency. The intensity of these reactions suggests not mere discomfort, but
the violation of a form of cultural reverence. In her canvassing of disgust and law, Martha
Nussbaum argues that what the average person deems reasonable depends on dominant
cultural norms.” I suggest that disgust and regulatory reactions to graffiti similarly depend
on reverence for private property.

In cities like Victoria, where property is elevated beyond the material and into the symbolic,
graffiti’s disordering presence can be felt as a kind of moral violation. This orientation toward
property is not inevitable or natural; rather, it is cultivated and inherited. I argue that Victoria’s
low tolerance for graffiti depends upon a reverence for private property due to its local
historical and contemporary use as a way of legitimizing dominant aesthetic regimes and
political orders. This reverence has come to feel natural only because it is so deeply sedimented
in the city’s colonial past.

To reveal this orientation toward property-based order, and the disgust it breeds toward
disruptions like graffiti, I contrast Victoria with Friedrichshain, a neighbourhood in East
Berlin. Friedrichshain—and East Berlin more broadly—is renowned for its visual disorder:
tags, pieces, murals, wheat-paste posters, stickers, anarchist art, and uncommissioned public
expression are ubiquitous.’® The cityscape brims with visual noise. Crucially, this does not
appear to be experienced by locals as dirt or vandalism, but rather as a tool of place-making and
belonging.”” As in Victoria, the historical context matters. I later suggest that Friedrichshain’s

55 Nussbaum, supra note 30 at 42.
56  Kukla, supra note 6.
57 Ibid.
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historical inheritance of private property contestation has contributed to a cultural story in
which private property is not a reliable tool for dissemination of dominant aesthetic norms.*
The resulting visual order is more plural, aesthetic control is not monopolized by the state
or capital, and graffiti can be seen beyond evidence of crime or decline, but as participation

in a more plural aesthetic.
A. Victoria

Returning to Victoria, I argue that the disgust directed at graffiti is not merely a spontaneous
emotional response but is informed by the historical role of private property as a vehicle
for disseminating aesthetic norms central to the colonial project. Graffiti itself also conflicts
with the European aesthetic order established during Victoria’s colonization. Property’s
instrumental role in producing visual order helps explain its reverential status in present-day
Victoria and the intensity of disgust responses to its aesthetic disruption. The metaphysical
dimension of property helps clarify this. As utilitarian philosopher Jeremy Bentham wrote:

There is no image, no painting, no visible trait, which can express the relation that
constitutes property. It is not material, it is metaphysical; it is a mere conception of the
mind. To have a thing in our hands, to keep it, to make it, to sell it, to work it up into
something else; to use it—none of these physical circumstances, nor all united, convey

the idea of property.”

In other words, property is not a natural emanation of human behaviour. It is an invented
structure, given meaning by narrative and law. Enlightenment thinker John Locke famously
tells us that property arises from mixing one’s labour from the land, naturalizing the idea that
merit and productivity justify ownership. Property was developed in tandem with, and helped
justify, colonial expansion. In the context of the New World, Locke’s story allowed European
settlers to place Indigenous land in a paradigm of ownership as unowned, unworked, and
available.®® Because Indigenous people often did not “improve” land in a Lockean sense, their
presence could be ignored or erased.

The ideological framework of property as a reward was essential to colonization in what
is now Victoria. The Indigenous lok¥onon people (or as they were called by settlers, the
Songhees) were displaced from the Victoria region for their “inability” to mix their labour
with the land and make use of the excess.®! Their relationship to the land did not conform
to European ideas of property. For instance, the lok“ornon people viewed themselves as being
in relationship with the land rather than having dominion over it.**
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59 Jeremy Bentham, “Security and Equality of Property”in C B Macpherson, ed, Property: Mainstream
and Critical Positions (Toronto: University of Toronto Press, 1978) at 51.
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In “Unpacking Settler Colonialism’s Urban Strategies, ” colonial historian Penelope Edmonds
details the transformation of Victoria from a heterogenous mercantile port into a racially
ordered settler city through strategies that privileged property ownership and racial exclusion.
She recounts that in the mid-nineteenth century, Victoria was still under the influence of
the Hudson’s Bay Company.® Trade was diverse and Indigenous people, Chinese migrants,
Kanakas, and Euro-Canadians shared and shaped the city’s early character.® However, as
more British settlers arrived—particularly following the 1858 Gold Rush—the dynamics
of the city shifted. The port was reimagined as a British city that would reflect the values
of empire: racial hierarchy, spatial order, and sanctity of property.®® This reimagination
depended on embedding European aesthetic norms, like tidiness and permanence, into the
built environment through property ownership, zoning, and architectural form.*

Fort Victoria, which belonged to Hudson’s Bay, was surrounded by Indigenous camps and
reserves. Edmonds posits that Victoria was incorporated in 1862, to protect property owners’
interests. Property owners lobbied for zoning laws to sanitize and order the landscape of the
city to boost their own property values. As settlement accelerated, Indigenous reserves and

67 This was said to derive from the

spaces were viewed as “inconvenient” and “immoral.
property owners concerns that Indigenous proximity would lower land values. Edmonds
recalls that municipal records reveal efforts to transfer and commodify reserve land to be
“improved,” engendering a deep appreciation for land as owned.®® Eventually, the lok*onon

were relocated, and their land was absorbed into Victoria’s expanding settler grid.®’

Settlers ardently protected property values through a visual regime of disgust, even at the
time. This regime defended economic interests and worked to preserve the European aesthetic
order in which private property carried with it visual stability and settler legitimacy. The
establishment of courthouses, government buildings, and churches in European colonial style
suggest the permanence and legitimacy of a new authority.”® Public health discourse coded
Indigenous bodies as unclean and incompatible with settler civility.”! The press portrayed
Indigenous peoples as dirty, diseased, and immoral. For instance, settler Robert Burnaby wrote
to his sister in England, describing the lIok¥onon reserve as “horrible and filthy.””? The British
Colonist explained that Aboriginal people from the Northern end of town refused to leave
and rendered property valueless, due in part to the fact that, “their camp is perfect Bedlam
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and one of the greatest dens of vice and crime ever permitted in a Christian community.””?
Settler W.C. Grant said of the lok"ogon people: “[h]e prefers war to peace, noise to quiet,
dirt to cleanliness.””* Edmonds points out that the reference to bedlam should alert us to
dirt, chaos, borders, and margins.” The aesthetic of the city had shifted toward one that
championed permanence, tidiness, and closely aligned with the idea of private property.

While this history makes sense of the legacy of reverence for private property in Victoria, it
also adheres to a mechanism of aesthetic governance informed by Young, Hachamovitch,
and Ahmed. Settler concerns surrounding the proximity of reserves suggest that the image
of Indigenous peoples was made synonymous with dirt and waste, and that this image was
made objective as these associations fell away. The proximity of the lok*onon reserve appears
to produce a shortening effect and makes the border between settled Victoria and the reserve
feel real and vulnerable to trespass. The disgust risks sticking to the virgin city, which was
viewed largely as a fresh start in the “new world.” The settlers must react to restore distance,
pushing Indigenous bodies further away, lest the dirt and disgust attach to them.

The power relation inherent to disgust as suggested by Ahmed is also at play here.
Recalling that dirt can be defined as “matter out of place,””® disgust on the part of the settler
serves to restore order between the settlers and the lok"orjon people by placing the lok*onon
people below the settlers. Disgust thus operates to restore not only social distance, but the
visual coherence of a city whose legitimacy depended on appearing settled.

Given the central role that private property played in disseminating and legitimizing European
aesthetic norms during the colonization of Victoria, it follows that this legacy persists in
contemporary expectations. Property continues to function as a primary vehicle through
which dominant aesthetic values are reproduced, rendering interruptions such as graffiti
affectively offensive.

The aesthetic regime established through property and colonial urban planning has not
fallen away with time. It has been preserved in contemporary Victoria. Heritage buildings
and historically-styled streetscapes operate as mediums through which an aesthetic order
of heritage, neatness, and permanence are understood as desirable and legitimate.”” This is
actively leveraged through tourism, which depends on the continued marketing of a city
that appears safe, orderly, and historic.”® In light of these efforts, not only does graffiti appear
in opposition, but it also co-opts the mechanism meant to disseminate dominant norms.
Grafhti triggers disgust by violating the border of a tightly controlled aesthetic with its
uncontrolled nature. This historical account denaturalizes contemporary disgust reactions,
revealing them not as inherent responses to disorder, but as products of a specific aesthetic
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regime. Contrasting Victoria to Friedrichshain helps to further support that histories of
property inform disgust toward graffiti.

B. Friedrichshain

Berlin’s relationship to property, particularly in neighbourhoods like Friedrichshain,
has undergone dramatic transformation over the last century. These shifts can be seen not only
through the material conditions of the city, but in how citizens relate to ownership, space,
and belonging. Unlike Victoria, where private property was embedded from the outset as a
colonial mandate and remains heavily protected, Friedrichshain’s story is one of instability,
flux, and resistance. In that context, this article suggests that graffiti does not provoke the
same disgust and regulatory reaction. Not because Berliners are naturally more tolerant, but
because the affective force of disgust toward graffiti is mediated by a less sacrosanct view of
private property. The visual disorder or mess of graffiti is legible in a city where the boundaries
of property have long been in flux.

Under the German Democratic Republic (‘GDR”), East Berlin operated according to a
very different logic than Western capitalist cities. Property was collectivised, and the state
administered housing and work.”” Space was distributed according to need or occupation.®
However, it is important to acknowledge that the GDR, and by extension Friedrichshain,
was not a utopia of shared resources and egalitarianism. While it did offer housing and
services outside of a capitalist property framework, it was also a deeply authoritarian regime.®!
Surveillance by the Stasi secret police force was pervasive and dissent was not tolerated.®
The Stasi monitored, intimidated, and in some cases imprisoned or disappeared people for
expressing resistance.®® This authoritarian backdrop complicates the collective ethos. It was
not freely chosen so much as structured by state control. Still, within that system, everyday
spatial practices like schwarzwohnen—"“squatting in the dark” or unauthorized living in the
many empty flats in East Berlin—emerged as a practical response to need and vacancy.®
These were not necessarily acts of resistance, but they reflected a lived relationship to property

grounded more in use than in ownership.

These informal practices shaped expectations: property was not untouchable. It could be
occupied, repurposed, and negotiated. In other words, property was not a reliable vehicle for
the legitimization of aesthetic norms and political orders. This history laid the groundwork
for a visual culture less bound to the sanctity of private ownership and more open to
subversion—especially after the Berlin Wall fell.> The fall of the wall produced a rupture
in how property was understood and distributed. Suddenly, collective property became the
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object of privatization. Whole swaths of East Berlin, including Friedrichshain, were left in
legal limbo: buildings were vacant, ownership unclear, and many residents felt unsure of their
status.® In this vacuum, a new wave of squatters emerged, not just continuing old practices,
but politicizing them.

Squatting was not just about housing. For some, it became a mode of resistance against the
encroaching logic of capitalist redevelopment.*” Whole buildings became autonomous social
centres. Critical theorist Andreas Huyssen famously called Berlin a “city of voids™: filled
with empty housing and spaces left over from the Nazi era, division, and reunification.®®
These voids invited visual expressions like graffiti, murals, and stencils previously confined
to the West side of the wall, to proliferate (see Figure 6).*
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FIGURE 6. PHOTOGRAPH OF KINO INTIMES, BERLIN, GERMANY, JANUARY 2,2016. PHOTO
BY TINE VOLPERT (WIKIMEDIA COMMONS, CC-BY-2.0).

These were not random acts of vandalism, but signatures on a city whose identity was visibly
up for grabs. Visual interventions on property did not automatically trigger disgust because
private property had no clear moral authority in this historical moment. Graffiti was part of
a larger project of asserting presence and resisting erasure.
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As the city settled into its new status as capital of reunified Germany, developers moved in.
Buildings were bought, renovated, and gentrified.”® But the memory of contestation did
not disappear. Liebig 34, one of the squats that still exist in Friedrichshain, embodies this
anarchist ethos and aesthetic (see Figure 7). The resulting visual order gives the lingering
sense that the space is still open to negotiation.

FIGURE 7. PHOTOGRAPH OF LIEBIGSTRASSE, BERLIN, GERMANY, FEBRUARY 26, 2011.
PHOTO BY STEFFEN ZAHN (WIKIMEDIA COMMONS, CC-BY-2.0).

Places like the East Side Gallery—once the Berlin Wall, now a canvas of political art—
encapsulate this ethos. Even as the East Side Gallery is protected and marketed, it
nods to its origins of flux. This article argues that disgust does not attach to graffiti in
Friedrichshain the way it might in Victoria. The cultural story is different. In Victoria,
where property has always been tightly guarded, visually orderly, and tied to colonial
hierarchy, grafliti becomes a spontaneous, unwelcome intervention that must be regulated.
In Friedrichshain, where notions of property have been more negotiated, graffiti lands
differently. It is not a violation but a continuation of the story of the neighbourhood.
The disgust reaction is mediated because the sanctity of property is not so deeply felt.

90 Andrej Holm & Armin Kuhn, “Squatting and Urban Renewal: The Interaction of Squatter Movements
and Strategies of Urban Restructuring in Berlin” translated by Andrew Winnard (2010) 35:3 Intl J
Urban & Regional Research 644 at 653.
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IV. ANALYSIS: GRAFFITI

The previous parts of this article helped to explain how cultural objects are read through histories
of contact associations rooted in emotion. In the case of contemporary Victoria, this part
suggests that graffiti is read through a cultural lens steeped in reverence for a particular aesthetic
notion of property and visual colonial control. The idea that graffiti is equivalent to filth or
crime is not just a social belief—it is institutionalized in City policy and community discourse.
Examples from the DVBA, the City of Victoria’s website, and a local business owner illustrate
how graffiti becomes both a target of municipal regulation based in disgust and metonymous
with waste and criminality. This section will also investigate the hierarchy between kinds of
graffiti in Victoria to further link it to disgust. Finally, in an attempt to show that these waste/
criminality associations are not inherent, this part will explore the history of graffidi itself.

A. Evidence of Waste/Criminality Associations

An online search of “graffiti in Victoria” brings up a range of headlines including: “Satanic
Graffiti Draws Police to Oak Bay Home”' and “Police Seek Grafhiti Suspect Caught on
Camera Tagging Victoria Businesses.””? How to define graffiti, and whether to define it as
crime or art, depends on who you ask, but in Victoria, framing in official discourse leans
heavily toward deviance. While studying in a café in downtown Victoria, I noticed a man
in a uniform reading, “DVBA Clean Team.” A Google search led me to the DVBA’s website
where I found a page dedicated to graffiti removal. The messaging could not be more explicit
in linking graffiti with filth and crime.

The website offers a three-step guide to “stop the cycle of graffiti vandalism.”® Step one:
report graffiti to police and, if it is on public property, call the City’s Graffiti Hotline. Step
two: photograph the graffiti and send the image to police. Step three: remove the grafhiti by
contacting the DVBA Clean Team. The site emphasizes that “the best way to stop the spread
of graffiti (tagging) is to remove it as soon as it appears.”® I toggled over an infographic
teaching residents how to recognize if someone in their “family or social circle” might be
a tagger.” The checklist includes telltale signs such as residue on their hands, frequently
watching tagging videos, or carrying a large backpack. Strikingly, the campaign offers no
guidance on what to do if you suspect a family member is tagging—only a call to remain
vigilant. The tone is reminiscent of the United States’ Department of Homeland Security’s
infamous “See Something, Say Something” campaign,’ originally designed to teach citizens

how to recognize suspicious activity associated with terrorism.

91  Greater Victoria News Staff, “Satanic graffiti draws police to Oak Bay home’, Victoria News (19 June
2025), online: <vicnews.com> [perma.cc/256Q-8GPV].

92  Simon Little, “Police seek graffiti suspect caught on camera tagging Victoria businesses’, Global
News (30 December 2021), online: <globalnews.ca> [perma.cc/CQ4W-DVYN].

93 Downtown Victoria Business Association, supra note 7.

94  Ibid.

95  Ibid.

96  US Department of Homeland Security, “If You See Something, Say Something, Homeland Security’,
online: <dhs.gov> [perma.cc/8RFQ-5M75].



APPEAL VOLUME 31 106

A trip to the City’s grafhiti page is illuminating. It defines grafliti as any writing, etching or
symbol applied to public or private property without the owner’s consent.”” The website warns
that if left unchecked, grafliti “reduces property values, promotes an undesirable image of

the city, undermines residents’ and visitors’ sense of security, and can lead to more graffiti.”*®

Young’s work helps illuminate the DVBA and City’s stance towards graffiti. She compares the
reaction to graffiti to reactions to Piss Christ or MYRA where the image of graffiti becomes
linked with waste and crime through repeated association.”” Overtime, the association fades
from view, leaving the impression that the thing itself is the problem: that graffiti s waste or
crime. Ahmed’s account of disgust sharpens this point: disgust works spatially to maintain
boundaries between clean and unclean. In the framing of the City and the DVBA, grafhi
is a pollutant whose presence threatens to contaminate the rest of the space. The DVBA’s
insistence that “the best way to stop the spread of graffiti is to remove it as soon as it appears™
draws on this contamination logic: waste and crime invite more waste and crime, risking a
chain reaction that could stick not just to the surface the graffiti is on, but the image of the city

as a whole.!®! As put by Nussbaum, this feeling of disgust motivates the imposition of law.!*?

The verbiage of consent on the City’s website evokes imagery of sexuality and that which
is low on the body. Borrowing from the personhood perspective of property, which sees
property as essential for developing one’s personhood, this wording personifies property
as vulnerable and open to defilement.'” The encounter between this vulnerability and the
opportunistic criminal nature of graffiti invites the disgust and regulatory response on
behalf of the City. Graffiti must be removed to prevent defilement of the property, and to
avoid making the viewer complicit in this crime. This is further supported by the creation
of a hotline to report these incidents.

A disgust like that which is directed at sexual crime is implicit in likening graffiti to a
national security threat, as in the DVBA “How to Spot” campaign. The idea of a foreign
harm infiltrating the city evokes disgust. It is ironic that there is a responsibility placed on
the viewer to take ownership of property that does not belong to them and put a stop to it,
especially considering that public space is not inclusive space. If you are not a part of the
solution, you are a part of the problem, but not everyone gets to reap the benefits of this
collective surveillance.

In sum, both the City and the DVBA frame graffiti through a discourse of contamination
and crime, where property is imagined as vulnerable, residents are conscripted into
surveillance, and graffiti becomes metonymous with waste. This framing forecloses alternative
understandings of graffiti as art or expression.
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B. Hierarchy

Grafliti comes in many different forms and is a concept that is difficult to define since it
encompasses so many activities. Young differentiates between tagging, latrinalia, pieces, and

104 \What seems to unite these is their placement somewhere

stencils all as forms of graffiti.
public, often without the consent of the owner of the surface. Within society, and indeed
within the writing community, there is a hierarchy of graffiti’s artistic qualities. This hierarchy
further suggests graffiti is subject to the same mechanisms of disgust revealed by Piss Christ and
MYRA. Bigger or more tolerated murals may be celebrated for their artistry, but they often
reinforce a visual order—one that confirms the City’s authority to dictate what belongs.'”
In contrast, tags—which are spontaneous, uninvited, and harder to control—threaten that
order, not necessarily because of their content, but because of their form. That tags might

threaten to contaminate larger pieces by proximity is explored below.

During my investigation into graffiti in Victoria, I rode my bike toward Rock Bay, the city’s
more industrial end. I noticed that every telephone pole was adorned with what some would
call scrawl. One tag in particular, “MOTH,” appeared repeatedly on many surfaces. Moth is
the perfect example of a tag (see Figure 8). As Young defines it, tagging is a form of graffiti
“in which an adopted name is written in complicated calligraphy on any available surface.”'%
The form’s repetition and apparent ubiquity distinguish it from the more elaborate “piece”

(short for masterpiece) characterized by large-scale cartoonish imagery (see Figure 9).'%
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FIGURE 8. ATAG DEPICTING THE NAME "MOTH," VICTORIA, BRITISH COLUMBIA, JULY 13,
2025. PHOTO BY HANNAH THIESSEN.

FIGURE 9. PIECE, VICTORIA, BRITISH COLUMBIA, JULY 13,2025. PHOTO BY HANNAH THIESSEN.
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In the parking lot at Bay and Douglas streets, an expanse of cinderblock walls functions as
an informal gallery. The walls are layered with vibrant pieces, many produced through tacit
arrangements between writers and landlords. In conversation, the owner of Cavity Curiosity Shop
explained that such agreements can determine which walls remain adorned and which are subject

108

to removal.'® He expressed frustration at the presence of tags that appear around or overtop the

larger pieces, noting that the City frequently “rolls over” entire murals because of them.'”

This reaction points to the extent to which hierarchies of aesthetic value are naturalized within
both official and subcultural discourses in Victoria. Tagging in particular is discursively aligned
with waste and criminality; its presence is sticky and understood to attract further disorder
to the urban surface itself and those graffiti pieces deemed sufficiently artistic to remain.

The works depicted in Figure 10 illustrate the tension between sanctioned and unsanctioned
forms. The pieces adhere to some type of legibility of order within Victoria because they
are not seen by the landlords as a blight to their building and are permitted by private
negotiation. Further, they appear in “non-heritage” areas of Victoria. They do not interrupt
the colonial brand of the city marketed toward tourists. By contrast, the throw-ups “JAMS”
and “MOSAIC” above the pieces appear as interruptions to this legibility. Their uneven lines
and messy execution are read as failures of ability. This hierarchy between tags and pieces

reflects the moral ordering of art and defacement as it relates to private property.

FIGURE 10. TAGS AND PIECES, VICTORIA, BRITISH COLUMBIA, JULY 13, 2025. PHOTO BY
HANNAH THIESSEN.

108 Andy, Cavity Curiosity Shop, “tags versus pieces” (13 July 2025) via oral communication
[communicated to author].
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C. Unnatural Associations

This part attempts to make strange the association between graffiti and criminality by
examining the history of this association. Although the stickiness of disgust invites us to make
the waste/criminality/graffiti association, Young argues that this metonymical relationship
should actually be surprising given that it is a relatively new phenomenon.''’ She references
that graffiti was commonplace in pre-modern societies, to the extent that in the Shakespearean
era, people wrote graffiti in their own homes.""! Despite probably originating in Philadelphia
in the late 1950s, graffiti writing as we know it today is said to have risen to prominence in
New York in the late 1960s and early 1970s.!2

American urban culture historian, Joe Austin provides an account of this rise and regulation in
Taking the Train.""® He posits that graffiti writing was brought to prominence by urban youth
as a way of becoming “famous” within certain bounded communities.'# Real fame happened
when a writer was able to make their name known far outside their community or in particularly
inaccessible places.!” Because writers were made up primarily of people of colour in the 1970s,
tagging in an inaccessible space might mean tagging in certain white neighbourhoods.!'®
Further, Austin articulates that “writing culture made a place for itself in New York City by
selectively appropriating institutional spaces created by other organizations.”'"” Whether intended
or not, writing involves a reclamation of space, making an intervention in a neighbourhood of

order and creating room for a more pluralistic visual landscape.

While writing contains a material criminal element because it violates vandalism laws, Austin
historicizes the regulation of graffiti and seems to conclude that its regulation is the result
of a top-down process. He tells us that the construction of tagging or writing as a problem
within New York did not begin until February 1972."% It was at this time that a reporter
working for the New York Times recognized the difficulty that all the writing was causing
for subway workers who were tasked with cleaning.!”® The article frames the subway writing
as a “malicious youth craze” and psychologists interviewed to speculate on the motives of
the grafiti artists said it was “an attempt by insignificant people to impose their identity
on others.”"® Austin says that in response, Mayor Sanford D. Garelik proposed a “War on
Grafhiti,” claiming that “graffiti pollutes the eye and the mind and may be one of the worst
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forms of pollution we have to combat.”'?! Austin concludes that grafliti was not a problem
to be fixed until the government and media said so.

This treatment by the municipal government and the media also happens to dovetail with the
broken windows theory of criminality.'* This theory, originally coined by political scientist
James Q. Wilson and criminologist George L. Kelling, dictates that signs of disorder and crime
in an environment like broken windows, attract more crime and decay to that environment.'”
Graffiti, similar to broken windows, needs to be removed as soon as possible to avoid attracting
more crime to the area. This theory has shown to be a problematic oversimplification.
Public policy scholars Bernard Harcourt and Jens Ludwig say that the theory does not
acknowledge other factors like poverty, unemployment, and education, that are known to
contribute to crime and confuses correlation with causation.'” The result is the unfair targeting
of marginalized communities. That there is little empirical support for graffiti attracting crime,
suggests that the association of graffiti with crime is, at least in part, constructed.

Taken together, the evidence presented here suggests that graffiti’s association with waste
and criminality in Victoria is less an inevitable truth than a socially constructed narrative
reinforced through policy, media, and community discourse. In Victoria, the City and the
DVBA reproduce this framing by invoking disgust, contamination, and the language of
surveillance, casting graffiti both as a pollutant and threat. Yet, as Young and Austin remind
us, these associations are historically contingent: graffiti has not always been treated as deviant,
and its regulation emerged from deliberate top-down campaigns rather than inherent qualities
of the practice itself. Recognizing this clarifies that graffiti’s criminalization reflects broader
anxieties about property aesthetics and order, rather than something intrinsic to the act of
writing on a wall.

CONCLUSION

This article has argued that grafhiti is neither waste nor crime but comes to be understood
this way through the use of property as a tool to produce colonial dominance and a resulting
visual order. Tracing how disgust functions as a regulatory emotion—one that protects
borders and maintains hierarchies—suggests that reactions to graffiti are less spontaneous
responses than cultivated ways of seeing, grounded in Victoria’s colonial history and its
ongoing attachment to property.

To make this case, this article troubles the notion of “public space,” showing how it is
exclusionary by design and that its limits can be enforced through aesthetics rather than law
alone. This analysis cobbles the work of Sara Ahmed, Alison Young, and Martha Nussbaum
together to develop a framework for understanding how disgust “sticks” to certain objects
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and makes associations to these objects appear as objective truths. Comparison between
Victoria and Friedrichshain illustrates how different histories of property generate distinct
uses of property and therefore different visual orders: since its inception, part of the colonial
mission in what is now known as Victoria was to establish legitimacy through aesthetic
regimes. This tradition of private property use influences how disgust is experienced by
Victorians, reading graffiti as waste or crime. That Friedrichshain’s relationship to private
property has long been in flux, suggests that graffiti there is experienced more as a signal of
belonging and shared use of space. Finally, this article examined current discourse in Victoria
casts graffiti as waste and crime, and how this framing creates a hierarchy between acceptable
pieces and unacceptable tags.

Seen together, these observations suggest that disgust toward graffiti in Victoria is not
inevitable but rather socially constructed. Recognizing this opens space to question the
logic that ties property, order, and belonging so tightly together. If disgust is produced
through stories, repetition, and cultural attachment, it can also be disrupted. A more plural
visual order that tolerates interruption and mess might foster a sense of belonging that is
currently foreclosed, especially for those, like the unhoused population of Victoria, who are
most often displaced by aesthetic judgments about who and what looks out of place. An
inclusive visual plane signals a status quo where no one has a monopoly on public space.
To complicate these associations of disgust is to recognize that exclusion from public space
rests less on real threat than on a powerful image—and suggests that imagining otherwise
might be just as critical as legal reform.
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