Despite the great discrep-
ancy in political influence, the
United States and Canada have
been settling certain kinds of dis-

SETTLING putesbetweeneachotherinways

which more or less ignore their

U.S.-CANADA unequal power. Under the
. Boundary Waters Treaty negoti-
DISPUTES’ ated in 1y909, the International
LESSONS FOR JointCommission (IJC)*hasdealt
NAFTA successfully with a number of
environmental issues arising be-
tween the two countries. Since
theFree Trade Agreement (FTA)
of 1988, the two governments
have been handling a variety of
controversies affecting theireco-
AN N E-I—|-E B AKE R nomic relations. In other ways
different, both systems for dis-
F OX pute settlement rely heavily on
fact-finding procedures. There-
sults have implications for the
management of relations be-
tween neighboring states with
widely different influence in
world affairs. In particular, they
have lessons for the recently
signed North American Free
Trade Agreement (NAFTA), as
they suggest ways to settle con-
flicts according to rule rather
than gross power.!

*A list of acronyms used in this article is provided on page 47.
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Studies of international conflict negotiations oftenignore theimple-
mentation of whatever compact might have been made. Ability to make
relatively iron-bound commitments is vital to the success of an agree-
ment. Canadaand the United States have demonstrated this capacity in
their relations with each other, but fears that Mexico may not be able to
implement some provisions of NAFTA make its ratification problem-
atic. Whether or not the parties to an agreement actually carry it outand
the reasons why they do so make the process of dispute settlement an
essential element of the accord.

Organizations like the two Canada-United States institutions men-
tioned above are intended to supervise a general agreement already
negotiated and also to help settle disputes arising under it. To handle
disagreementsboth of these systems are aimed at de-politicizing contro-
versies within their realm by recourse to neutral judgement on the facts
relevant to a dispute. Thereby they canavoid or remove amajorelement
in conflicts within their jurisdiction. Ending the debate over the facts
clears the way to some agreement on what to do about a given problem.
The variety of methods these organizations pursue shows how trade or
environmental agreements can be fleshed out to the satisfaction of
disparate partners. How these methods might apply to NAFTA will be
examined in the concluding section, where conditions underlying the
agreements will be compared.

The IJC has had close to eighty years of experience, considerably
altering its methods over time and changing its roles. The Canada-
United States FT A has had about four years’ experience, long enough to
make at least preliminary judgments about its operations. Both have to
reconcile domestic interests with international obligations. The two
systems are organized quite differently. The IJC, composed of six
members, three from each country, is a bilateral body separate from the
two governments. In contrast, the senior trade ministers of the two
governments make up the Free Trade Agreement commission. In both
agreements the two parties have been careful to preserve their sovereign
rights to make the final decisions. They cannot be forced to make use of
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either commission nor accept its recommendations. Neither arrange-
ment touches onsuch basic sovereign concerns as defense, alliances, and
arms control. Yetboth deal with disputes in areas of increasing concern
to each country as the distinction between high politics—national diplo-
macy and strategy—and welfare issues becomes blurred.

Since the two agreements register some common interest between
the two countries, they suggest ways to cope with interdependence
regardless of differences in power. The procedures represent only
moderate restraints on unilateral action while offering profit through
cooperation. Lacking power to enforce their conclusions, the two
bilateralinstitutions depend instead upon sharing knowledge and infor-
mation relevant to given disputes in order to prompt action by the
appropriate authorities.

A Canada-United States organization usually looks to Americans
like abridge while to Canadiansitappears to be amoat, remarks Charles
Doran; thoughinbothcases desired, the expectations may conflict.2 Still,
for thelesser power, the Canadians may turn proximity toadvantage. In
essence the procedures under the FTA as well as those of the [JC indicate
ways of equalizing otherwise unequal powers. Asaleadingcommenta-
tor on the Free Trade Agreement wrote, it “represents an attempt to
manage conflict and resolve disputes arising from the exercise of na-
tional sovereignty by two highly interdependent and asymmetricecono-
mies while retaining the greatest possible degree of policy independence
for both partners.”? Parity in the organization of the bilateral systems is
a sine qua non for the Canadians.

TWO DISPARATE ACTORS
AND THEIR CONTROVERSIES

Asymmetries

Although Canada and the United States have the largest trade
between them of any two countries in the world, and each is the most
important customer of the other, Canada is much more vulnerable to
barriers against bilateral exchanges. Well over 70 percent of Canada’s
trade is with the United States, compared to less than one quarter of
America’s trade going to Canada. Comparing their trade with each other
to their respective gross national product (GNP), a similar disparity
exists: Canada exports about 20 percent of its GNP to the United States;
while United States exports to Canada represent less than 2 percent of its
GNP. Total Canadian exports amount to about 31 percent of its GNP,
which is somewhat less than the case of Germany but more than Japan.
The comparable figure for the United States is around 10 percent.
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In the political sphere, the federal government in Canada is much
weaker with respect to the provinces than Washington is to the Ameri-
can states. The Canadian confederation is perennially threatened by
fragmentation, aggravated by the never-ending pull of Quebec, one of
the largest and richest of the provinces. Butin one respect the Canadian
government is less vulnerable: there is a great asymmetry in access for
lobbyists. Due to the very openness of the American political system,
Canadians have a greater chance to try to influence policy-making in the
United States. Private American efforts to lobby in Canada are likely to
be counterproductive because of the Canadian sensitivity to pressure
from the United States.

Unlike Americans, usually quite ignorant of Canadian affairs
unless personally involved and often insensitive to Canadian concerns,
Canadians are constantly aware of their close relationship. Much more
manpower and effort is put into governmental monitoring of bilateral
contacts, and in consequence, those Canadians who deal with American
officials are likely to be more knowledgeable about the subject and
possess much longer historical memories. The enormous American
administration faces a multitude of important foreign policy problems;
relatively few officials concentrate on Canadian affairs and they often
serve only a short time in relevant positions. Still, the mode of official
contact across the border is usually informal and friendly compared to
most other bilateral relationships elsewhere in the world. American
officials, said one, believe that “with the Canadians the assumption is
always that something can be worked out.”

Even with the best good will, however, differences in how policy
is made in the two countries make accommodation difficult when
controversies arise. Because of the looseness of the Canadian confedera-
tion, the federal government usually has to negotiate at length with the
provincial governments before committing itself. On many matters of
public policy the regions have very differentinterests and points of view.
On the other hand, trade policy in Canada is much more concentrated in
the executive branch of the national government, while in the United
States Congress plays a very important role, often preventing the execu-
tive from proceeding in a liberal direction. Furthermore, Americans
habitually resort to the judiciary to settle conflicts which in Canada
would be dealt withadministratively or by political negotiation. Ameri-
cans, oblivious to the extent of domestic subsidies, tend to regard those
openly extended by Canadian governments as unfair trade practices
against which protection is appropriate.

Relieving potential friction on the national level, provincial and
state officials are accustomed to dealing with each other on mutual
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problems, sometimes formally in associations which cross the border,
more often informally. The same is true at the local level. On the other
hand, a controversy in volving local interests on the Canadian side can
rather readily rise to the federal level of concern as nationalist sentiment
is aroused. The multitude of competing domestic interests on the
Americanside, regardless ofissue, hassometimes tempted the Canadian
government to withhold a strong complaint in the expectation that the
issue will besettled in Canada’s favor by American pressure groups. The
tendency of many Canadian officials to be more cautious and under-
stated in expressing their view than the less deliberate Americans leads
to misunderstandings. A potent source of controversy is the way
members of Congress can make their own constituents’ concerns a
matter of national policy. Thus, politicization of a specific domestic
interest is a constant threat to good relations between the North Ameri-
can neighbors.

Controversies

In matters of trade or the environment Canada, as the smaller
power, has been the frequent claimant. What may be merely a domestic
concern in the United States often becomes a foreign policy matter for
Canada. Charges may be raised by the opposition party that the United
States is being permitted to control some Canadian policy. Inany case,
import policy inboth countries is producers’ policy; consumer interests,
which might balance some complaints, are less organized and vocal in
Canada than in the United States.

Unlike security or diplomatic controversies, those dealt with by the
IJC or FTA originate as private or local concerns in which actions by the
other country may have an adverse effect. Usually the national govern-
ments are not immediately involved; Washington or Ottawa simply
holds the ring and acts as guardian of private or local interests affected
by activities in the other’s country. The FTA’s dispute settlement
methods excluded the financial services. These were to be dealt with
separately by the finance agencies of the two federal governments,
presumably because they are bound up with government supervisionof
the national economy and thus go to the heart of sovereignty.

Itis otherwise with trade and investmentand with environmental
issues. Buying and selling are particular activities which take place
between specific individuals. They are not global abstractions, even
though ideological considerations may enter into their control. Despite
apublicinterestin environmental protection such disputes as may arise
over inadequate sewage systems, toxic waste disposal, or flood control
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and irrigation projects have their impact on particular groups of private
citizens.

Unlike trade disputes, which are likely to result from immediate
damage inflicted on some interests, a number of environmental contro-
versies have to do with expectations of future harm. Such estimates are
difficult to make convincingly. In all cases the more clarifying the light
which can be focussed on them, the likelier a satisfactory settlement.
Exactly whatis the injury, who is responsible, and what are the possible
remedies? Among other reasons for the importance of fact-finding, the
national governments have to convince business or other interests, as
wellas Congress in the American case and the provinces in the Canadian
case, that the dispute is being dealt with fairly. When the governments
follow agreed-upon rules to lay down a factual basis, they can alter the
perspectives of the participants to achieve some reconciliation.

GLOBAL AND HISTORICAL CONTEXTS

The mutual desire to seek accommodation arises in part from the
common interests of Canada and the United States in the world. Both
economies have beenseriously threatened by theloss of competitiveness
in global markets. The export of agricultural commodities, of primary
importance to both countries, face governmental obstacles in other
advanced countries. Both Canada and the United States must respond
to the restructuring of the global economy, particularly because of
Japan’sascendancy in theautomobile industry and large-scale manufac-
turing in the newly-industrialized countries.

Given a desire to settle disagreements between the two countries,
whatchoices did they have when diplomatic negotiations were inappro-
priate? Only occasionally have they resorted to such formal methods as
appeals to the World Court or to arbitration. Informal methods are
preferred. These include discussions between federal officials in one
government with their counterparts in the other, carried on outside the
diplomatic structure and often inside it as well as between individuals
wellacquainted with each other. Some problems are left to other agents;
on a variety of border questions state and provincial officials deal with
eachotherdirectly. Therearealso more formal cross-border associations
of officials, including provincial premiers and state governors in a
particular region. Even more informally, lobbying the other country’s
government sometimes helps to remove an irritation in company with
domestic pressure groups, with drawbacks already mentioned.

On trade and investment questions each government has some-
timesappealed to GATT procedures, anadvantage to the claimant when
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other members side with it. However, dissatisfaction with the dispute
settlement proceduresin this multilateral organization, addressed in the
Uruguay Round, was one reason for the two governments resorting to
their bilateral trade agreement. In Canadian-American relationsthetwo
North American governments have usually resorted to international
rather than outside mediators of one kind or another before going to
GATT.

Tosee why the two governments have sometimes chosen the route
offered by the IJC or, more recently, the FTA, we need to note how the
routes developed. The IJC, organized under the Boundary Waters
Treaty, spent its earlier years carrying outa quasi-judicial function, i.e.,
granting permission to applicants who wished touse, divert, or obstruct
local waters shared by the two countries. For various reasons its
arbitration powers under the treaty have never been exercised. How-
ever, the IJC gradually became more active in carrying out its investiga-
tive functions. These wereonamuchbroader geographicand functional
scale than those dealing with permits, butits earlier success inresolving
disputes provided a favorable reputation for the newer activity. A
primary function of the IJC today began with its investigations of the
pollution of the Great Lakes. These studies laid the basis for the two
governments’ Great Lakes Water Quality Agreement of 1972, revised
and expanded in1978, and followed by a protocol in 1987. Responsibil-
ity for checking on the implementation of these agreements was a new
and significant widening of the [JC'srole. However, afew controversies
became so politicized that the IJC, though helping to provide informa-
tion on how they might be resolved, was not a major actor in their
resolution. These included the agreements dealing with the famous
Trail Smelter case in the early 1930s, as well as the developmentof the St.
Lawrence Seaway in the 1950s and of the Columbia River in the early
1960s.* The more recent controversy over acid rain only peripherally
involved the IJC until the two governments signed the Air Quality
Accord in March of 1991 giving it new responsibilities.

The procedures under the FTA, unlike those of the IJC, are not the
result of a formal treaty which would have to be ratified by the United
States Senate. Preference for an almost equally formal executive agree-
ment is one sign of changing times from the early years of the 20th
century. Foronething, the Agreement recognizes the role of both houses
of Congress in trade matters. Also, unlike the Boundary Waters Treaty,
arelatively simple document of fourteenarticles, occupying abouteight
pagesof print, the FTA has twenty-one chapters (orarticles), covering 40
typewritten pages plus annexes which together with thearticles total 235

pages.
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[tis mainly Chapters 18 and 19 which concern us, as they deal with
methods of dispute settlement. The immediately more important sec-
tions of the Agreement deal with the total removal of tariffs over periods
of up to ten years. Other chapters cover general subjects, such as
technical standards, or deal with specific types of exchange, including
agriculture and energy. Despite the elaborate spelling-out of what was
agreed upon, some controversial subjects had to be left to working
groups for further negotiation over a specified period. One issue,
concerning what subsidies could be legitimately met by countervailing
duties because they distort trade, is generally regarded as the most
critical controversy of all.

After over a century of false starts towards some kind of free trade
arrangementthe Canadian government took this politically risky stepin
1985 after Prime Minister Brian Mulroney had won an overwhelming
electoral victory. The United States government could nothave initiated
the proposal even had it wished, since the question was so controversial
in Canada. After the Agreement had been concluded, opponents in
Canada continued to be very vocal in denouncing the arrangement.
Economists generally agree that the ultimate economic gains to Canada
are likely to be greater than those to the United Sta tes, even though in
both cases the economic impact s likely to be a relati vely small propor-
tion of their respective GNP.

The strongest advocate outside the Conservative government was
big business. Nevertheless, the richest province, Ontario, unlike most of
the others, opposed it. To make the A greement more acceptable, the
Canadian government insisted during the negotiations that “cultural
industries” be explicitly excluded. Inamost untraditional exercise of its
powers, the Canadian Senate blocked ratifica tion; this led to a hot
national election in 1988 waged mainly over the Agreement. The
Mulroney government won in re-election a close race. Both the New
Democratic Party (withits socialist tinge) and the Liberal party opposed
the Agreement,

In contrast, in the United States few but big business and border
states took much interest in the negotiations. Althou gh the Agreement
had to go through Congress at the same time as the protectionist
Omnibus Trade Act of 1988, it encountered smooth sailing. Faced with
the deadlineimposed by the fast-track Congressional acceptance proce-
dure, the negotiators of the FTA wound up without all the issues being
ironed out.

Thatmany controversial questions remained to beanswered makes
the dispute settlement arrangements all the more significant. Further-
more, the procedures agreed upon, thou gh novel, are not what the
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Canadians originally sought. Other provisions of the Agreement have
drawn more ire from opponents, but they have watched closely how the
first cases have been settled under Chapters 18 and 19. This facthas not
been lost on the Canadian government, which has regularly declared
that“the Agreementisworking” evenwhen irked by some United States
actions. Those conducting the cases have shown greater sensitivity than
some parts of the Department of Commerce in their determination to
make the Agreement work.

Some Canadian critics of the FTA would have preferred their
government to expend all its efforts on improving GATT procedures,
especially since a variety of practices engaged in by members, either
unilaterally or “pluralaterally,” have been undercutting GATT. Others
have pointed out that by far the major part of Canada’s trade is bilateral,
and its voice in GATT is not one of the louder ones. The FTA offers a
variety of ways to settle disputes, including a choice of going the GATT
route. However, in the first years of the Agreement’s implementation
the two governments seemed to prefer the newer procedures for most
disputes.

Those multilateral organizations which deal with environmental
questions, particularly United Nationsentities, tend towards the hortatory
approachwhileseeking more specificagreementon particular practices.
So far, they have mainly awakened interestin threats to theenvironment,
exchanged information, and accepted the legitimacy of some general
principles. One of these was already recognized in settling the Trail
Smelter case in 1935, i.e., that one country should not actin a way which
would damage the environment of another. Over two decades earlier
this principle appeared in Article 4 of the Boundary Waters Treaty,
which states that such waters “shall not be polluted on either side to the
injury of health or property on the other.”

Some events of the 1980s have altered the background for the
functioning of the IJC and FTA. A decline in the number of large
construction projects on the border having a potentially adverse impact
on the environment has provided fewer opportunities for IJC involve-
ment; instead the Great Lakes Water Quality Agreement hasbecome the
principal focus of its work. At the same time domestic bureaus con-
cerned about jurisdictional power have tended to limit resort to IJC
procedures. On the other hand, trade disputes between the two coun-
tries have markedly increased, partly because of the growth in the
United States’ use of countervailing and anti-dumping duties to protect
trade in a declining market. We should also note the proliferation of
international organizations dealing withtrade and the environment; the
IJC and the FTA are just two among many channels for mutual adjust-
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ment of national policies having animpact on the other North American
neighbor. Including Mexico in a trilateral free trade agreement will also
alter the variety of disputes.

NATIONAL OBJECTIVES

The IJC

What did the two governments seek when they chose IJC or FTA
methods to resolve disputes between them? Official or semi-official
statements give some clue of what they hoped to accomplish when they
concluded these agreements. The Boundary Waters Treaty specifically
recorded the desire to prevent disputes about using boundary waters
and, besides settling current questions concerning interests along the
common frontier, the parties declared that they wanted to provide for
adjusting others as they arose. Although attention at first was concen-
trated on diversion of waters and navigation, concerns about pollution
soon became more prominent. Further, Canadians, anxious as always
about an American tendency to exploit their greater strength, sought
legal restraints on unilateral action by Americans which could threaten
their side of the border. Equal distribution of benefits from using
common waters was another objective. The Canadians desired fixed and
fair principles and eventually were able to convince the American
negotiators thata general agreement would be preferable tosettling each
case onan ad hoc basis. Asusual, the United States government curbed
efforts to give the joint body organized to carry out the agreement the
authority to act independently.

The FTA

In much greater detail than the Boundary Waters Treaty, the Free
Trade Agreement spelled out the parties’ mutual objectives. Nine aims
werespecified. Included in them were an expanded and secure market,
clear and mutually advantageous rules to govern trade between them,
and a predictable commercial environment for investment. The pre-
amble also included the intention to strengthen the two countries’
competitiveness in global markets, to contribute to expanding world
trade, and to provide a stimulus to further international cooperation.
The two most important Canadian objectives were more certain access
to the American market than currently was assured, due to various
United States protectionist moves, and a dispute settlement system
which would exclude political influence. As a former premier of British
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Columbia put it, Canadians viewed the United States’ countervailing
duty system as “a loaded gun which could aim at any industry at any
time.” Some progress in these two major objectives seemed necessary in
order to sell the agreement to the Canadian public. Less publicly
articulated, the Mulroney government had another objective: revitaliz-
ing the private sector by deregulating industry and reducing the

overnment’s role in the economy.¢ It publicly declared that the Agree-
mentshould expand markets by rationalizing Canadianindustry and by
taking advantage of the economies of scale.

A main United States aim was to reduce the impact of Canadian
subsidy programsinordertocreatea” level playing field.” Althoughthe
export market might not be greatly enlarged, this possibility remained
attractive tothe Americans inan era of negative trade balances. The very
comprehensiveness of the Agreement reflected the Reagan
administration’s need to show both Congress and the business commu-
nity thatit wasa fair deal by providinga balance among many interests.
The subsidy issue was especially important to the United States govern-
ment as it looked at the potential effects on third countries which also
employed subsidies extensively.

While the Canadians eyed growing threats of exclusive tradeblocs,
the Americans were hoping for closer coordination of the two countries’
trade policies. The two governments were united in desiring the
elimination of tariffs and the reduction, in principle, of non-tariff barri-
ers. The Americans, viewing the latest round of GATT negotiations,
were especially eager to secure some rules governing trade in services,
an objective shared by the Canadians. They also wanted better protec-
tion forintellectual property, of somewhatless interestto the Canadians.
All these were reasons for concluding the Free Trade Agreement, and
adapting practices to aims would certainly put pressure on the govern-
ments to use the procedures contained in the Agreement for settling
inevitable disputes.

RESPONSIBILITIES FOR DISPUTE RESOLUTION

Under Chapter 19 of the FTA each governmentassumes an obliga-
tion to commence a procedure questioning the other government’s
application of countervailing duty or anti-dumping action when an
aggrieved interestinits country makes a justifiable request. If consulta-
tion fails to settle the complaint, a panel is set up to ascertain whether
rules of the government which have allegedly beenincorrectly observed
were followed in accordance with the law of that government. During
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the first three years of the Agreement the governments chose to resort to
formal panel review in only about 15 cases; others were handled throu gh
consultation. The governments setup panels under Chapter 18, dealing
with alleged violations of the Agreement, for only a couple of cases.
Otherwise, they preferred to continue consulting with each otherand the
interestsinvolved. Apparently there wasajoint desire to avoid confron-
tation and overloading of the system, and in any case working groups
were expected to deal with some of the more contentious issues.

The two governments have had more discretion about referring a
dispute to the IJC for investigation (leaving aside applications to ap-
prove certain activities on the boundary or transboundary waters). In
asking the IJC to conduct an inquiry, the governments have already
narrowed down the questions to be answered by a preliminary agree-
ment on scope and terms. Nevertheless, the references have usually
been flexible enough to give the IJC some scope for warning and
prodding as well as investigating, while the commission still has been
careful to remain within the bounds set by the reference to find the facts.

Once the IJC had been given its broader authority under the Great
Lakes Water Quality Agreements, the commission began mobilizing
cooperation among interested parties rather than concentrating on
narrowly specific disputes between interests in the two countries. Under
the Boundary Waters Treaty, investigations can cover “ matters of differ-
ence between them (the parties) involving the rights, obligations, or
interests of either in relation to the other or to the inhabitants of the other,
along the common frontier.” The IJC’s investigations in recent decades
have focused, in essence, on protecting or improving environmental
quality of waterways they share. For example, the Poplar River Water
Quality reference involved the potential impact of a proposed
Saskatchewan coal-fired power plant on a cross-border river system
spreading into Montana. Twice the IJC has been asked to examine how
to preserve the structure and beauty of Niagara Falls. The IJC has
received more than one reference to investigate the fluctuation of water
levels in the Great Lakes and propose measures to manage the effect.
Sometimes theIJCisasked to renew aninquiry into asubject earlier dealt
with; air pollution in the Detroit-Windsor and Port Huron-Sarnia areas
hasbeen thesubjectof several references. A 1988 reference dealtwith the
emission of hazardous chemicals in general and in particular the Detroit
municipal incinerator then under construction.

Under the Great Lakes Water Quality Agreements the IJC moni-
tors, advises, and coordinates activities related to the Agreements. On
its own initiative it can make and publish special reports as well as
independently verify data various governments have submitted relative
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to the Great Lakes. The 1987 protocol set time tables for implementing
specific programs. It also addressed the problems of contaminated
sediments, non-point sources of pollution, and atmospheric deposition
of toxic pollutants. Inline with its responsibilities the [JC has promoted
and evaluated the drawing up of “remedial action plans” for forty-two
environmentally-threatened sites in the Great Lakes region; these plans
have been formulated by organizationsat the local level, both publicand
private. In addition to intensified attention to toxic wastes the IJC has
turned to a new threat to the Great Lakes: the introduction by ocean-
going ships of exotic species into the water. These include the fast-
spreading zebra mussel which, among other menaces, clogs the intake
pipes conveying lake water to cities and industrial plants.

Even prior to the Great Lakes Water Quality Agreementof 1972, the
IJC carried out other monitoring duties. In 1966 it was authorized to
maintainsurveillance of air quality along the wholeborder. The 1991 Air
Quality Accord, ending the long controversy over acid rain, directed the
1JC to hold public hearings on progress in resolving transborder air
pollution problems, to be followed by reports to the governments. Itis
also to be used for settling disputes under the agreement.

The FTA also focuses on fact-finding, but the approach is quite
different. The Agreement enjoins the commission to seek a “mutually
satisfactory resolution” first through consultation, resorting to outside
panels only when unable to agree. When a panel is set up under Chapter
19, dealing with countervailing duties and anti-dumping, its decision is
binding on the government im plicated in the complaint. Meanwhile, if
aparty amendsits anti-dumpingor countervailing duty law, application
of this amendment to the other party must be specifically indicated. If
the other party is dissatisfied itcancall fora panel torenderadeclaratory
opinion regarding conformity of theamendment with the Agreement or
with GATT. It is the practices, not the law, which can be disputed, as
noted earlier, The laws themselves are the subject of the working group
set up to study and recommend agreed-upon changes; to do so it was
given five to seven years from the Agreement’s entering into force.

When cases under Chapter 18, dealing with measures eitheractual
or proposed by one party which the other believes to be contrary to the
FTA, have not been resolved by consultation within a brief period
acceptable to both, they may be referred to binding arbitration or to a
panel of experts chosen from prearranged rosters. However, those cases
dealing with safeguard actions, under Chapter 11, must be arbitrated.
When the panel route is chosen, the final report, following fairly elabo-
rate procedures to ensure that all interests are heard, is submitted to the
commission. Itis normally expected to accept the reportas the basis for
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resolving the dispute, including recommendations for appropriate ac-
tion. Quite rigid and detailed time tables must be observed.

Although coveringa very wide range of potential conflicts, the FTA
by no means embraces all forms of exchange between the two countries.
Besides excluding financial services and “cultural industries,” the nego-
tiations also explicitly left out some other kinds of business, including
beer (but not wine) and certain quantitative restrictions on sugar, poul-
try,and eggs. After the original draft had beensigned, the United States
merchant marine lobby in Congress managed to secure removal of the
provisions dealing with transportation. Inaddition, anumber of protec-
tive measures were “grandfathered.”’

While FTA authorities deal primarily with technical questionsof a
legal and fiscal nature, and the IJC with technical matters relating to
engineering and public health, in both jurisdictions the dispute is about
a particular case rather than a general policy or practice. Those conduct-
ing the investigations are not em powered to inquire into broad policy
matters, whether about environmental protection or expanding trade.
But the FTA does authorize the commission “to oversee its further
elaboration, and to consider any other matter that may affect its opera-
tion.” “Consultation” does not include diplomatic negotiation, usually
involving bargaining over the exchange of concessions. While neither
the IJC nor FTA has regulatory functions, their investigations could
provide some factual basis for rule-making and/or negotiating new
agreements. Charged with the responsibility of settling particular
disputes, both the IJC and FTA are essentially responders. The coordi-
nating functions of the IJC under the Great Lakes Water Quality Agree-
mentsappear to be missing in the case of the FTA. Still, the latter contains
other provisions with broader implications, including the promise by
each party to give prior notice to the other when undertaking some
measure which may adversely affect the rights of the other under the
Agreement. Furthermore, the resolution of disputes usually involves
further consultations to avoid continuing disagreement.

Whether the case engages the FTA or the IJC, they are to solve a
problem recognized by both governments. The problems to be solved
demand special ingenuity when the most obvious solution would give
everything to one side; how to avoid a zero-sum game is not always
apparent. The actions of both the IJC and the FTA suggest that finding
a path on which both parties gain something is also envisaged as a
responsibility, even though an explicit bargainis not possible. The tasks
set for both commissions are neither diplomatic nor judicial, but some-
thing in between. Carrying out these responsibilities has required
special kinds of organization.
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BILATERALINSTRUMENTS

As a former Canadian member of the IJC once put it, members of
that commission act “not as delegates striving for national advantage
under instruction from their respective governments, butas members of
a single body.”® A former American joint chairman of long standing
believed so strongly in the independence of this body that he would not
permit separate meetings of the American members nor contacts with
the Departmentof State. Investigating and monitoring boards under the
[JCare “joint.” When officials fromnational administrative agencies are
chosen to be members of boards they are recruited in their capacity as
experts, not as representatives.

ThisIJC patternofa free-standing body was rejected when the two
governments negotiated the FTA. Instead the United States trade
representative, within the Executive Office of the President, and the
Canadian minister forinternational trade became the commission. Other
membersare chosen onanad hocbasis, dependingon theissue. Thus, the
commissionisorganized to perform both the functionof negotiatingand
of arranging for a kind of third-party dispute settlement.” The FTA
arrangement ensured that the commission’s activities would be firmly
tied to national decision-making. However, when disputes were to be
referred to panels under Chapters 18 and 19, the members of the panels,
which are joint, could not be officials in either government. Chapter 18
panelists, in the words of the Agreement, “shall not be affiliated with or
take instructions from either Party.” Chapter 19 has similar restrictions
on its panelists.

Unlike the FTA, the three Canadian members of the IJC are likely
to come from different regions and sometimes are ex-members of a
government agency. The American members usually have had some
political party connection, and their nomination by the president now
has to be approved by the Senate. In pre-World War 11 times appoint-
ment sometimes went to party hacks; in recent years a member is more
likely to have some interest in environmental matters. Occasionally, as
during the Reaganadministration, there have been one or two vacancies
left for a considerable period. Otherwise, the [JCisnot much affected by
changes in the United States presidency despite replacements on the
commission.

Staffing

Neither the IJC nor the Free Trade Commission arrangements for
asecretariat arejoint; each government maintainsits own small office to
serve the commission. But there is constantcommunicationbetween the
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two staffs and much sharing of responsibilities. The IJC also maintains
a regional office in Windsor, Ontario, jointly financed and staffed for
implementing its Great Lakes Water Quality Act duties. The secretariat
for the American side of the Canada-United States trade commission is
located in the International Trade Administration of the Department of
Commerce, and no more than ten employees were intended. The
Canadiansideis served by asmall office within the United States branch
of the Department of External Affairs and International Trade. The
secretariats are specifically excluded from taking any substantive rolein
the working of the panels. Among their duties they are to ensure that
each government is fully informed by the other of actions taken under
the Agreement. Both the United States and Canada clearly wished to
avoid creating any more bureaucratic structure than was absolutely
necessary to carry out the treaty.

Perhaps reflecting the greater importance the Canadian govern-
ment places on both the [JCand the FTA, it has provided a larger staffin
each instance than the 15-member American section. For the IJC this
means that much of the joint work such as drafting has been performed
by the Canadianstaff. For the American side’s administration of the Free
Trade Agreement, staffing in the Office of the United States Trade
Representative (USTR) is very “lean” in view of its diverse duties.
Consequently itis overworked in carrying outits many responsibilities,
which include providing counsel, maintaining daily contact with the
Canadian Embassy, and finding people for panels and working groups.
These are only some of the many foreign trade functions the office must
performin other forums as well. With the secretariat in the Department
of Commerce and the use of inter-agency groups, the American side is
muchmoredispersed thanis the larger, more focussed Canadian admin-
istrative structure for the FTA. Because the Canadian government is so
much smaller, its officials in any case are much more likely to be
personally familiar with each other, a difference which characterizes
almost all governmental relations between the two governments. Ina
way, these organizational differences replicate the manner in which the
Agreement was earlier negotiated.

Panels

Less difference exists between American and Canadian practicein
choosing individuals to serve on the investi gating boards appointed by
(1) the IJC and (2) the panels chosen for settling disputes under the Free
Trade Agreement. However, these two systems do vary regarding the
qualifications for service on their various boards and commissions or
panels.
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Asindicated earlier, the expertise of most of the membership of the
IJCinvestigating and monitoring boards derives from their positionsin
the operating agencies from which they have been recruited on a
temporary basis. On the American side, they might be specialists from
the Army Corps of Engineers, the Environmental Protection Agency,
National Oceanic and Atmospheric Administration, or the Department
of Agriculture. Others would come fromsimilar agencies instates which
border theareainvolved inaninvestigation. A few experts fromoutside
government, such as tiniversities, occasionally might be chosen. Earlier
investigations depended heavily on engineers for expertise, butas later
references having to do with pollution problems became more promi-
nent, other types of experts were necessary. For example, the Garrison
Diversion case dealt with the potential exchange of biota into Canadian
waters, hitherto free of undesirable species, if an irrigation project
altering the flow of the upper reaches of the Missouri River in North
Dakota was to be carried out. Thus, the IJC had to draw upon various
kinds of scientists such as biologists. Whatever the case, the individuals
on investigating and monitoring boards would have opposite numbers
from Canada on the same board, whether from the federal government
or the provinces concerned. For particular investigations it has not been
uncommon for those serving earlier to act in a similar capacity in a later
task or at least to advise on staffing it. Despite continuing fears, for the
most part the potential conflict of interest has not been evident whenan
official comes from an agency directly involved in the problem to be
investigated. Professionalismseems to be the guiding principle. Among
advantagesin staffing investigations in this fashion, two are oftencited.
Personal acquaintance with officials having similar responsibilities on
the otherside of the border encourages cooperation, Within the agencies
from which they areselected, increasingawareness of whatis happening
on the boundary and across it helps to prevent unwitting injury.

Under the FTA the panels consist of five members, two chosen by
each member of the commission, which then picks a fifth member to be
chairman. (Chapters 18 and 19 also provide that if the commission
cannot agree on the chairman the four panelists make the choice.) Non-
governmental, they are drawn from rostersselected by each government
for its nominees after consultation between the parties. The roster
choices under Chapter 18 are to be selected “strictly on the basis of
objectivity, reliability, and sound judgement, and where appropriate,
haveexpertisein the particular matter under consideration.” Chapter19
requires that the candidates “be of good character, high standing and
repute, and shall be chosen strictly on the basis of objectivity, reliability,
sound judgement, and general familiarity with international trade law.”
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A majority oneach Chapter 19 panel “shall be lawyers in good standing,”
Onthe Americanside, the USTR appointsits roster annually, afteradvice
from an interagency committee and consultation with the House of
Representatives Ways and Means Committee and the Senate Finance
Committee. A similar procedure is followed for the Chapter 18 roster.
Since the panelists have to tackle very technical legal questions, trade
lawyers have predominated in both, but there have been other profes-
sions among those chosen for Chapter 18 panels.

The Office of the United States Trade Representative has sought
individuals not connected with any particular industry or policy advo-
cacy. People of some prominence in the field have been selected; when
certain notables appeared on the Canadian roster who had been active
during the negotiation of the Agreement, opponents raised some doubts
about their qualifications.”” Others are ex-officials from relevant agen-
cies. The Canadian roster for Chapter 18 has contained more non-
lawyers, including economists and other academic experts, than the
American, wherelawyers predominate. However, the panelselected for
the Chapter 18 dispute over the United States ban on lobsters below a
certain size included two university professors on the Americansideand
was chaired by a former senior adviser to the United States Trade
Representative.” Although the American roster for Chapter 19 contains
names from all over the country, individuals in the Washington area
predominate; convenience might be the explanation. Compared to the
panelists, a much wider variety of specialists form the membership of
standing committees and the working groups charged with resolving
general differences in national trade policy. The two heads of the most
important working group, that dealing with subsidies, are very experi-
enced tradeofficials. The Free Trade Agreementconfers authority onthe
commission to seek expert advice from outside government in addition
to establishing ad hoc and standing committees to examine specific
technical questions, such as harmonization of customs rules.

Funding

Inline with each government’s desire to retain as much administra-
tive control as feasible, funding for both the IJC and FTA activities is
budgeted separately for that country’s section. The [JC’s appropriations
come through the Department of State. Small and non-controversial, the
IJC enjoys both advantages and disadvantages from this procedure.
Despite added responsibilities in recent years, the commission has
suffered from the frugality of the State Department, which has inter-
preted [JCstaff “needs” more narrowly even prior to the general budget-
ary crisis of the late 1980s. According to a study made by the General
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Accounting Office in 1989, an ecarlier recommendation that the IJC be
provided funds for its own research (by its boards) was turned down
since “the State Department believed it would undercut effective U.S.
technical review and cost-effective management of funds, because State
was not in a position independently to ad minister or control all the
technical aspects of IJC activities.”?2 Still, the commission was able to
augment its staff slightly and to secure funds for start-up activities even
when new references were made to it at the “wrong” time in the budget
cycle. In any case, the financial requirements of the IJC are relatively
small since the salaries of many government officials working on its
boards are budgeted through their own agencies. Under the Canadian
system, the ability of the Treasury to shift funds allows for greater
fiexibility on that side of the border.

Since those responsible for carrying out the FTAare also officials of
either the United States Trade Representative’s office or of the Depart-
ment of Commerce, they are financed accordingly. Funds to pay the
United States’ share of dispute settlement proceedings and for the
expenses of the panels under Chapters 18 and 19 are appropriated to the
USTR and to the secretariat respectively. The USTR is authorized to
transfer such money to another United States agency to pay for panel
expenses, in practice the Department of Commerce. Theactimplement-
ing the Agreement set a cap of $5 million for the secretariat.

Attracting Attention

Do these budgetary procedures induce operating agencies in the
two countries to take note of IJC and FTA fact-findings? Since the
activities of the IJC and the FTA on the American side are financed
through the budgets of regular departments, some coordination should
occur with agencies having related interests, or at least cause other
officials to recognize the concerns of these commissions. The [JC's
budgetary dependence on the Department of State has some disadvan-
tages in competition with the department’s own agencies. A more
certain way of ensuring thatits recommendations are considered by the
decision-makersis throughits use of officials from responsible agencies,
as described earlier. Withrespecttothe FTA, settling disputes piecemeal
by means of panels for specific cases does not have immediate relevance
for policy making. Yet, decisions made by panels under Chapter 19 are
enforceable in a court of law. On other aspects of the FTA the USTR
makes regular use of inter-agency committees, a common practice
throughout thefederal government to promote coordinationin thehuge
and widely dispersed decision-making structure. (Since 1987, under the
protocol to the Great Lakes Water Quality Agreement, inter-agency
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committees have also dealt with relevant IJC recommendations.) The
use of committees from related departments during the negotiations for
the FTA alerted government agencies whose interests were involved in
the Agreement to become aware of its subsequent development. One
drawback to depending on inter-agency committees or loaned members
from operating agencies is the rapid turnover of personnel. Individuals
tend to move from one position to another fairly frequently, thus
detracting from continuity through personal acquaintance, and their
careers depend primarily on service within their own agency, not on
temporary assignments elsewhere.

Because of the much smallersizeand integrated organization of the
Canadian federal government, together with the combined Department
of External Affairs and International Trade, coordination at the federal
level presents fewer problemsin thatcountry. Butdifficulties arise from
relations between the federal government and the provinces which will
be considered below.*

While borrowing officials from operating agencies, budgeting
through a regular department, and using inter-agency committees may
be of help in implementing recommendations of the IJC and /or FTA,
there can be obstacles. Turf jealousy is ubiquitous. Agencies which are
short of funds may be reluctant to loan their personnél for IJC activities.
On the other hand, they are also reluctant to be absent during fact-
finding. Although the State Department might impose bud getary
restraints on the IJC, on occasion it has aided the Commission in the
latter’s dealings with the Environmental Protection Agency. Still, the
State Department (like External Affairs) has been watchful that the IJC
does notexceed its mandate, thereby weakeninga negotiating position.'*

As for trade, the Department of State no longer plays the dominant
role, while that of other departments and a gencies has increased. Since
the USTR has the responsibility for supervising the implementation of
the FT4, its location in the Executive Office should promote coordina-
tion. Yetinthe lastanalysisitis the personal relationships which usually
triumph over organizational lines of responsibility on paper.

Levels of Government

Quiteanother matteris the allocation of responsibility between the
central governments and their respective state or provincial govern-
ments; federal tensions raise the problem of carrying out agreements
made by the national government which involve other levels as well.,
The IJC practice of employing state and provincial officials as well as
federal personnel on its investigating and monitoring boards is one
solution to this difficulty. The FTA raises special difficulties in such
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matters as “national treatment” for government procurement; prefer-
ences given to a state’s own enterprises constitute serious non-tariff
barriers. Similarly, making the two cou ntries’ technical standards
“compatible” is very complicated. The central governments can only
ensure national efforts while keeping each other informed of thenumber
of subordinate governments which have their own standards.

The federal governmentin Canada, confronted with the very large
jurisdictional authority of the provinces in may areas touched upon by
the FTA, has tried tosolve some of the conflicts by extensive consultation
with provincial governments. Canada’s constitution lacks the equiva-
lent of the interstate commerce clause of the United States constitution.
Canadian officials on the national level have hoped that the FTA may
help to reduce the numerous interprovincial trade barriers, but this
requires patient negotiation or even constitutional amendment. For
instance, Ontario, the most powerful province, temporarily resisted the
FTA’s provisions removing barriers to imported wine, highly protected
in that province. Discrimination by several provinces against beer
produced by enterprises outside their own boundaries has been a
perennial irritant in Canadian-American trade relations, unresolved
even by a GATT panel decision or balanced by Canada’s counterclaim
against higher taxes on imported beer imposed by some American
states.

The semi-annual formal meetings of both the JJC and the Free
Trade Commission provide opportunities not only to decide onrecom-
mendations butalso to review pastaction. Thus, one side can expressits
views on how the other is progressing in carrying out any specific
agreement and work towards an understanding of impediments in
doingso. Evenmoreeffectiveare informal meetings of these two groups
and theirstaff. In the trade area technical standards areafrequentsource
of dispute as concealed trade protection; these are supposed eventually
to be harmonized by working groups in various regulatory fields,
including agriculture. In monitoring accords, the IJC can press the
appropriate authorities to act by pinpointing problems.

PROCEDURES FOR SETTLING DISPUTES

Geared for action, how do the IJC and FTA go about their duties
when disputes arise? While regular consultation, working groups to
propose common standards, and cooperative studies to improve joint
enterprises are importantmeans of resolving controversies between the
two neighbors, this study concentrates on fact-finding; this isa distinc-
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tive way the two institutions try to arrive at a mutual understanding of
the elements underlying specific cases. Since their procedures differ,
those employed by the IJC will be considered first.

The IJC

When a controversial development affecting water and/or air
along the border is referred to the IJC, a process begins which builds
consensus from the ground up. Various subcommittees for the investi-
gating boards, all of them appointed to seck answers to specific ques-
tions, begin their studies. To give one example, the Flathead River case
involved potential harm to pristine rivers south of the border in wilder-
ness areas of Montana if a proposed coal mine were to open nearby in
British Columbia. The Flathead River International Study Board was
established, and it then appointed technical committees, a special sub-
committee and a task force. These in turn examined in detail a number
of very technical biological and engincering problems as well as socio-
economic questions.” In this, as in other cases, the IJC organized public
hearings in the affected locality to receive further inputatvarious stages
in the investigation. In all such cases, the reports of the subcommittees
have gone up the ladder to be approved by the next level until they
reached the commission itself. Again there have been public hearings at
the time of the preliminary reports and when the final report was
published. All stages involved participants from both sides of the
border. If they believed it desirable, the IJC would send back down the
line for further information. Frequently, they have sought ways to
mitigate ill effects or suggested alternatives to a course of action which
research revealed to be harmful. Doing so helped to produce the
consensus necessary for the final report. The IJC does not reach its
decisions by voting.

The final report may form the basis for further negotiations as well
as settling the immediate disagreement. Even though the IJC does not
follow the doctrine of stare decisis, the members are not precluded from
considering earlier experiences if they are relevant and can offer clues to
possible solutions. Ateach stage in the proceedings the resultis asingle
(joint) report.

The FTA

A long-standing complaint about IJC procedures is that they take
too long; some disputants become impatient. Fear of lengthy proceed-
ings keeps some disputes from being referred to the IJC, During a long
investigation, theissue may become politicized asinterested parties take
matters into their own hands. On the other hand, there are advantages
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in dragging out proceedings which on occasion can permit an informal
resolution simply through obsolescence.

When the FTA was being drafted, the negotiators wanted to avoid
theIJC’s lengthy proceedings as wellas thosein GATTand thusincluded
many rigid timetables for varioussteps. Such time limitations could also
protect interests in one country which allege injury by administrative
action in the other, eg., application of an anti-dumping duty, where
prolonged delay would cause harm. Although the rule of stare decisis is
also absent from the FTA procedures and the panels are supposed to be
oriented toward practical, commercial policy “rather than the fine points
of law,” the rules guiding the panels are similar to those in administra-
tive law proceedings. The testimony of witnesses, briefs, types of
evidence, and the like resemble more judicial proceedings, at least in
Chapter 19 cases. This is to be expected, since such panels are re-
examining actions whose appropriateness is in question. Panels look at
questions of scope and evidence. They scrutinize the voluminous
administrative record, memoranda, conferences, hearings, and meet-
ings pertinent to the original administrative decision in dispute.

Two early Chapter 19 cases, one favoring the United States and the
other favoring Canada, illustrate the work of the panels. Inthe first, the
United States justified imposing a countervailing duty on new steel rail
from Canada by alleging unfair and injurious government subsidies.
The panel first remanded the administrative decision to the (United
States) International Trade Administration (ITA) for re-consideration of
how subsidies to the industry were determined, and then accepted its
conclusion that on the “best information available” the effect was
threatening American competitors substantially.’® In the case of Cana-
dian bulk red raspberries imported into the United States, the panel first
found that the ITA had correctly classified what kind of import was
involved, but then sent the case back to find a better way to establish the
value of the imports. The Department of Commerce then dropped the
anti-dumping duties on this fruit."” Chapter 19 panel reviews “shall be
limited to theallegations of error of factorlaw, including the jurisdiction
of the investigating authority.”™

Chapters 18 and 19 of the Agreement both require that panel
proceedings be confidential. Unlike the wide publicity sought in IJC
cases, there are no public hearings. Rules are elaborate in providing for
secrecy, particularly to protect proprietary information in Chapter 19
cases. Panels are notto reveal their deliberations, and only members can
be present. Nevertheless, transparency is promoted by examining how
anational administrative agency made its decision, which might other-
wise be unknown to the interested public. At various stages in panel
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proceedings the two governments must allow the parties immediately
involved to present their case.

As a Chapter 18 panel approaches its decision, it provides the two
governments with a preliminary report on findings of fact, its view of
whether the contested action is consistent with the Agreement, and
possible recommendations; the parties can then commenton these prior
to the final report. If the parties agree, the panel can also examine the
amount of adverse trade effect of a measure found inconsistent with the
Free Trade Agreement. Chapter 19 review panels “shall issue a written
decision with reasons, together with any dissenting or concurring opin-
ions of the panelists...” A preliminary report and comments are also
included. Dissenting opinions similarly are allowed in Chapter 18
cases."

Althoughthe FTA, unlike the IJC, provides for only limited public-
ity, interested parties have been assured their day in court. Yet the
methods used are less adversarial than judicial proceedings and allow
for recommended alternatives based on the facts found, In practice,
those engaged in the proceedings of both the IJC and the FTA have
exhibited a cooperative attitude. This can be seen in the efforts to find
some benefit for both sides when recommendations are made,

ASSESSING EFFECTIVENESS

Outcomes

What is the result of the methods employed by the IJC and under
the FTA? For the kind of disputes examined here, pin-pointing the
consequences presents problems. A definitive end to the controversy
seldom occurs; the immediate outcome may be primarily diminished
friction. The long-run effects can mostly be surmised. Even material
results, such as water quality, are not easy to calculate, while judgments
on the political and economic effects are likely to be conjectures. Cause
and effect are related in complicated ways. Separating the results
attributable to settling disputes from other aspects of the FTA or Bound-
ary Waters Treaty is difficult; other factors may have influenced the
outcome. For example, unfavorable economic conditions may account
principally for abandoning some project adversely viewed by the IJC.
Trade between Canada and the United States has markedly increased
since the FTA was signed, but there were multiple reasons for this rise.
To determine who got what is even harder to specify.® Despite these
problems, some judgments can be made. Did the system of fact-finding
help the governments to achieve some objective they had sought? Were
the recommendations of the investigators im plemented? Were the
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governments sufficiently satisfied with the results to want to continue
the system?

Neutrality, as between the two states’ interests, is a prime aim in
both the IJC and FTA arrangements for deciding on the facts. Great
efforts have been expended to assure this,and the IJC decisions over the
decades have reassured the governments that this has been achieved. A
crucial test of neutrality in the system for settling disputes undertheFTA
occurred in the spring of 1991 when the first “extraordinary challenge”
panel under Chapter 19 was instituted at the United States’ request. It
did so as a result of pressure from the National Pork Producers Council.
The members were unhappy about an adverse determination of aFree
Trade panel investigating a 1989 International Trade Commission (ITC)
decision. The American agency had decided that imports of Canadian
fresh, chilled, and frozen pork were threatening toinjure American pork
producers due to Canadian subsidies provided live swine producers
and had imposed a countervailing duty. The original case was re-
manded to the ITC and more than one Free Trade panel dealt withit, each
time asking for better evidence to support the ITC decision, InFebruary
0£1991, the International Trade Commissioneven tually determined that
no material injury had actually occurred, or was threatened, to the
American pork industry. Not reconciled, the pork producers sought
Congressional help tooverturn this decision. The appeal occurred while
the Administration was asking Congress to extend thefast-track author-
ity for the free trade negotiations with Mexico and an extension for those
in GATT. When the USTR called for an extraordinary challenge panel,
the Canadians indignantly claimed that to do so was an inappropriate
use of this form of appeal. According to the Agreement, they said, such
a panel was to beset up only if the original panel’s action threatened the
integrity of the process because a panel member was guilty of violating
the rules or had exceeded its authority. Nevertheless, the Canadians
were eventually pleased when the three-judge panel ruled that the
procedures followed by the panels were correct. The United States was
required to pay back more than $20 million in duties collected.®

Another objective of each government was to have its interests
taken into account in the other member’s decision-making; the very
existence of a system of dispute settlement offered an opportunity to
avoid beinga helpless victim of governmental actions inthe neighboring
country. Free trade cases in which the Canadian side prevailed indicate
that the opportunity is being used. In the very complicated resolution of
the Garrison Diversion controversy the Canadian government was only
one among many participants, but it was present through the IJC
investigation which followed failure of its diplomatic pressure.
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Havingaroutine way tosettle disputes hasalso promoted predict-
ability, another objective of the parties to the agreements. Arbitrary
administrative actions are less likely to occur in environmental areas
than in those involving trade. Still, the long history of successfully
settling boundary environmental disputes has given each national gov-
ernmentconfidence thatithasaway to protectitselfagainsta potentially
harmful action by the other along the border. As for trade disputes,
simply having a system in place is reassuring.? Not enough time has
elapsed tojudge whetherallegedly capricious “fair trade” actions by the
United States agencies (as opposed to differing interpretations of prin-
ciple) have disappeared.” Yet, the ready use of the dispute panels
suggests that the system could curb frivolous appeals by American trade
competitors. Furthermore, Chapter19 panels have carefully scrutinized
administrative records, thus reducing the chance of trade agency error.

More difficultfor Canadians to guard against than arbitrary Ameri-
can administrative action is Congressional behavior. For example, a
legislative rider contrary to Canadian interests may inadvertently be
slipped inat the last minute in ajoint conference session preparinga bill.
The FTA contains provisions guarding against legislative action con-
trary to the Agreement’s intent. For example, a Chapter 18 panel
examined the Canadian charge that the Agreement was violated by a
Congressional actrestricting the importof lobsters to asize aboutaninch
longer than the Canadian limit on legal size lobsters. The American
claim that this was a conservation measure, not protectionist and con-
trary to the FTA, was eventually upheld by the panel. However, the
controversy continued through other procedures, further consultations
with interested parties, and compromise proposals.?

The proceedings about lobster size were unusually lengthy be-
cause the controversy was a political issue in Canada. Other disputes
have been settled much more speedily, in line with the intent and terms
of the FTA, and to the satisfaction of the participants as to time involved.
For Chapter 19 disputes the negotiators’ objective to avoid the drawn-
out procedures of the IJC and GATT has so far been carried out. (An
exception was the extraordinary challenge following the decision on
Canadian pork exports.)

What happens to the recommendations of the IJC investigations
and free trade panels? Implementation has depended on a number of
conditions. Some of them were noted in a General Accounting Office
report requested by Senator John Glenn “reassessing” United States
participation in the IJC. Without classifying them, the study found that
52 percent of the 56 recommendations in the three most recent biennial
reports had been implemented, 36 percent had not, 4 percent had been
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partially implemented, and the[JCand United Statesagencies disagreed
onwhether theremaining5 percenthad been carried out. Concentrating
on those dealing with the IJC’s role in the Great Lakes Water Quality
Agreements, the report did categorize some kinds of recommendations;
e.g., those on toxic waste disposal and coordination between state and
federal governments.® Many of the recommendations enumerated
came outof investigations which were the result of general references for
the IJC, not because of a dispute. Nevertheless, in explaining the
outcomes, the report did point up the fundamental problems of respon-
sibility and attentiveness.

The IJC cannot carry out its recommendations independent of the
member governments, but its monitoring boards, where they exist,
furnish authoritative guidance and impetus for administering agencies.
On the United States side, the IJC formally reports to the Department of
State, although the General Accounting Office report found this agency
less than fully responsive. With world-wide foreign policy concerns its
attention is not easy to secure. However, at the regular meetings of the
United States Secretary of State with Canada’s Secretary of State for
External Affairs, questions about IJC activities are bound to arise, thus
requiring preparatory information. Most of the IJC’s recommendations
go from the Departmentof State to the EPA, anorganization withitsown
priorities. With respect to the Great Lakes Water Quality recommenda-
tions, the protocol of 1987 requires the EPA to make a biennial progress
report to the IJC. Remedial action plans around the Great Lakes are
included, and a schedule is laid down. The first IJC report on the
governments’ actions in carrying out the 1991 Air Quality Accord was
due in March of 1992.

Informally, officials from operating agencies who participatein the
IJC investigating boards and commissions are likely to alert their own
organizations to recommendations to which they contributed. Senator
Glenn's request for a study of action on IJC recommendations suggests
that the interest of a member of Congress can be helpful in calling
attention to the work of the Commission.

The General Accounting Office report did not cover some of the
results of the ]JC studies, whichare hard to measure. Butobserversagree
that pollution in the Great Lakes has been significantly lessened, and
despite the need for further tasks to be undertaken, the waters are
noticeably clearer. Similarly, ona smaller scale the water quality of the
St. Croix River basin (shared by Maine and New Brunswick) has suffi-
ciently improved so thatsalmon have been restored. As the resultof IJC
proposals, flooding of the Skagit River into British Columbia to supply
powerto Seattle did nottake place, and electricity was madeavailable by
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another means. The IJC report recommending against carrying out the
Garrison Diversion of the Missouri River in North Dakota was only one
of several reasons why this project in its original form was abandoned.
Still, the [JC’s negative recommendations were a strong argument used
effectively by the opponents.

Unlike the work of the IJC, actions under the FTA have had little
trouble attracting attention, especially in Canada. Members of the
Canadian Parliament have strong political reasons for watching devel-
opments. Questions have been asked in the House of Commons and
reports made also by the Senate. In the United States, trade matters are
a perennial concern to members of Congress. The act implementing the
FTA provides for surveillance by the Senate Finance Committee and the
House of Representatives Ways and Means Committee. Other commit-
tees have held hearings on various aspects of the Agreement, and the
annual meetings of the Canada-United States In terparliamentary Group
take note of activities underit.* Undér the authorizing act the president
must make a biennial report on how the Free Trade Agreement is
working out. Although the two principal members of the FTA commis-
sion are politically-appointed cabinet officials rather than administra-
tors of operating agencies, they consult with each other regularly about
how the Agreement is being implemented and are highly influential
supervisors. Furthermore, top officials in the USTR are not infrequently
called to testify at Congressional committee hearings. In March of 1992,
the USTR organized an interagency committee to help monitor trade
disputes headed by the deputy assistant for North American affairs.

Someinvestigations, whether under the [JCor the FTA, are dropped
before conclusions are formally reached. However, they show that an
effort was made, which is occasionally at least as useful an outcome as
reaching a decision when the pressure to do something is stronger than
the likelihood of success. On other occasions, conducting lengthy
proceedings to find the facts may delay action until those conditions
have changed which had made a dispute difficult to settle earlier.

Obstacles

What are the obstacles to implementatior.? In addition to inatten-
tiveness, they include other conditions already mentioned. Impedi-
ments have been operating agencies’ anxiety about encroachments on
theirjurisdiction, lack of funds, and state and provincial powers limiting
the authority of federal governments. For the IJC, which is not part of
either government, sanctions for non-performance would be ruled out
evenifdesired. The FTA contains provisions forlast-resortenforcement.
Buttheyareeither too extreme (such as withdrawal from the Agreement)
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orinvolve retaliation. This type of negative reciprocity has usually been
avoided in Canadian-American relations.” Suchanintricate and thickly
interwovennetwork binds the twonations together thatan action which
would adversely affect Canadians is often likely to hurt significant
groups of Americans as well. Inany case, to find a retaliatory measure
which was “equivalent” to the injury would be difficult. While most of
the Chapter 19 disputes have involved United States administrative
actions, which are far more numerous than similar movesin Canada, the
Canadian government is inhibited from increasing its “contingency
protection” to mirror United States practice because its government
subsidies system is already much more extensive than the American.
The pot may be “blacker” than the kettle.

On the other hand, a mutual tradition for rule observance pulls
both the American and Canadian governments towards. abiding by
recommendations in the investigations. The losing side has often
referred to this attribute. The governments are the readier toimplement
adecision the morespecificits terms. American trade officials expressed
some disappointment about the slowness with which the Canadian
government carried out the salmon and herring decision, which in-
volved a complicated resolution. They would have preferred a more
clear-cut determination. (The panel concluded that the requirement that
all such fish caught in Canadian waters be landed for processing in
British Columbiawas indeed trade-distorting, butit accepted thealleged
need for conservation data collecting and thus proposed a system of
percentages of catch which would have to be landed in Canada before
sale.)? This was an early test of Chapter 18, and the complicated
decisions appeared necessary to reassure Canadians nervous about the
precedent-breaking FTA.

As for panel experience under Chapter19, Canadian officials have
expressed satisfaction with the implementation because it forces a
government to act whenit might otherwise do nothing aboutan alleged
administrative error. In the case of IJC investigations, pressure on
governments to comply is often effectively exercised by transnational
groups supporting IJC recommendations.

Beneficiaries

Aside from the more general benefits obtained by the two national
governments, what can be said about specific interests which gained
from the settling of various types of disputes? The creative compromise
favored by the IJC has been increasingly difficult to propose when the
potential victims of pollutionare almostallon the otherside of theborder
from its origin, as was the case in the Garrison Diversion controversy.
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For this reason, it has been useful to combine air pollution problems in
the Detroit-Windsor region with the Port Huron-Sarnia region, since the
main sources in the two areas were on opposite sides of the border.
Because IJC investigations to protect air and water quality deal with the
origins of pollution, losersare likely to be those found responsible for the
harmful emissions. For example, dealing with eutrophication of the
GreatLakes by eliminating phosphorous loadings required adjustments
by phosphate industries. When the IJC has been asked to deal with water
levels in the Great Lakes the physical possibilities of affecting them are
limited or unknown. But at least as difficult is the prospective conflict
between riparian property owners and navigation and power interests,
although these do not divide by national borders.

As for the FTA, its provisions are couched in terms of the interests
of importers and exporters; the consumer is i gnored except insofar as
lower trade barriers mean lower prices. The disputes so far handled by
panel investigations have involved very narrowly-defined interests,
such as the manufacturers of parts of paving equipment. Panel inquiries
were more likely to be concerned with maintaining price levels in the
face of “unfair competition” than with lowering them in the interests of
ultimate consumers.

Preventing disputes from occurring or becoming politicized is as
helpful as settling them once they arise. Increasingly, this has been the
function of the [JC respecting its Great Lakes duties. The remedial action
plans which it promotes involve all the local interests which can con-
structively cooperate to improve the air and water quality of their
community, helping thereby to avoid future conflict. Continuous con-
sultation by members of the IJC boards has also aided in reducing
acrimony.

Similarly, regular consultation by FTA officials can lessen the
likelihood of bitter confrontations based on ignorance of the situation.
But reducing the greatest source of conflict—differences of legitimate
subsidies—mustawait the completion of negotiations onacode. Mean-
while, the working group deferred action until the GATT negotiations
on thissubjecthaveended. Currently eachcaseis investigated onits own
terms after the fact.

That not all is sweetness and light can be seen from the irate
comments of the Canadian deputy chief negotiator of the FTA. Wri ting
just before the extraordinary challenge panel in the pork case had
reported, he complained bitterly of the unanticipated “bloody
mindedness” of United States agencies whose actions seemed to ignore
the spirit of the Agreement. He was not referrin g to those directly
engaged in the dispute settlement system; he praised the Chapter 19
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panels as having “met all expectations. Their work has been highly
professional, and the deadlines have been respected.””

The Canadian government’s satisfaction with how the FTA was
working wasundermined in1992 when the Department of Commerce’s
International Trade Administration adversely determined the rules of
origin on certain Hondas assembled in Canada and revived the soft-
wood lumbersubsidy issue, along-standing source of friction.* A quick
successionof countervailing dutiesadded to Canadian problems. Canada
wasalready suffering fromamoreintense and prolonged recession than
the United States. So disturbed was Prime Minister Mulroney’s govern-
ment that he sought out President Bushin the spring of 1992 to ease the
acrimony. Pending elections were also putting a heavy strainon efforts
to prevent the politicization of particular trade problems.>

How have the [JC and FTA systems for settling disputes affected
these institutions themselves? Whetherornot NAFTA will beratified by
the legislatures, the Free Trade Agreement has not been in effect long,
enough to suggest the impact of experience, although after each panel
decision the governments have expressed satisfaction with the develop-
ment of the system. So far, frequency of resort to panel inquiries has not
overburdened the organizations involved. As indicated above, the
outcome of the extraordinary challenge of the pork panels was a critical
step in reassuring that the procedures could resist political pressureand
work fairly. If the working group on subsidies fails to reach agreement,
some observers believe that the accumulated Chapter 19 panel decisions
may themselves offer guidance to acceptable practice.

If the issues are easily definable, fact-finding becomes easier; the
[JC wonits reputation when the disputes could beclearly outlined. That
in recent years environmental controversies between the two countries
are usually more general and diffuse in origin is one reason for changes
inhow the IJC operates. Acid raininvolved somany conflicting interests
that the issue was not referred to the IJC to resolve, although it was later
assigned the responsibility for monitoring and settling disputes under
the Canada-United States Air Quality Accord.

Both the [JC and FTA officials are shielded from hostile opposition
by having their scope confined to the politically acceptable. Thus, each
system can count on constituency support to keep it in operation. On
several occasions suggestions have been made about “strengthening”
the IJC by giving it greater powers, but the view prevails that it works
best when steering clear of touchy issues.

Do the activities of the [JC and FTA system haveany effecton third
countries? Although formany years the modelof the [JC was held up for
others to copy, none has done so. In any case, it deals with singularly
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local conditions, whatever the general rules it may follow. The most
general, that downstream interests across a border should be protected
from adverse actions on the other side, is independently accepted
elsewhere today. FTA panels dealing with dumping and trade-distort-
ing subsidies affect only the participants. They do not apply to exports
of other countries.

ALTERNATIVE SYSTEMS FOR SETTLING
TRADE DISPUTES
Since a third country is involved in NAFTA, other ways to settle
trade disputes can be compared to those examined here.

GATT

The disputesettlementsystem of the FTA isrelated to that in GATT
in several ways. As indicated earlier, investi gations by a neutral small
panel for each complaint were modelled after GATT, but modifications
were made to avoid perceived defects in the GATT procedures. These
changes were expected in turn to improve GATT methods if later
adopted, in particular, the FTA’s ri gid time schedules for each phase
when the parties failed to resolve a dispute between them through
consultation. Although the three to five members of GATT panels are
supposed toactin theirindividual capaci ty rather than to represent their
government, in practice they have been drawn mostly from diplomatic
missionsin Genevaother than those of the disputing parties. Incontrast,
FTA panelists are citizens of the two member countries but not govern-
ment officials. (Persons formerly in the government are acceptable and
have been chosen for some pa nels.) FTA panelists are also expected to
be familiar with North American legal practices, a somewhat unlikely
characteristic of GATT panelists.

A more serious impediment to neutrality in the GATT procedures
is thatany member can block acceptance of a panel report which must be
approved by consensus. This rule has been a major cause of delay or
obstruction, and one proposed reform in the Uru guay Round is to
change this barrier. The whole GATT system has depended on the
notion of an exchange of rights and obligations and an avoidance of a
punitive approach. Reciprocity is supposed to be founded on compen-
sation. Butimplementation resembles the FTA in that it depends on the
individual state, not some collective act. One major issue not yet solved
in GATT is how to regulate safeguard actions to prevent their abuse,
possibly cancelling out the advantages of a concession. In the FTA,
arbitration is obligatory for safeguard disputes unresolved by consulta-
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tion. Unlike GATT rules, panel decisions about anti-dumping and
countervailing dutiesare binding. Thisisanovel provisioneven though
confined to questions about the correct application of the individual
member’s own laws. Implementation of GATT rulings has been much
less certain.”

Despite the defects of GATT's dispute settlement system, both
Canada and the United States have taken cases to it in recent years, or
have threatened to do so. The United States has suffered occasionally
from other members’ ability to intervene or block a report. Thus, the
Americans have tried to change the unanimity rule, even though the
United States has sometimes exploited theright to prevent publication®
On other occasions it has sought a GATT ruling on an issue later
examined by the FTA process. Chapter18 of the Free Trade Agreement
provides that GATT can be chosen as an alternative route, but once the
route has been selected the case can only be considered by the proce-
dures of that system. Whichever the route, the fact-finding panel is
supposed to answer, in effect, whether the disputed action is consistent
with the relevant agreement, and whether or how it has deprived the
complainant of the benefits of the agreement. Like the others, GATT
panels can suggest a resolution of the dispute. Just as Canadian and
American trade officials are in constant contact in Washington and
Ottawa on matters relating to the FTA, so trade officials from the two
governments are in regular communication with each other in Geneva,
the seat of the rather small GATT secretariat.

Mexico was unwilling to join GATT until 1986. Since then it has
won a favorable GATT panel ruling regarding the American restraints
ontheimportof tunacaughtby means endangering dolphin. ButMexico
declined to press its advantage in GATT, preferring to negotiate a
successful compromise with the United States.™

Australia-New Zealand Closer Economic Relations
Agreement

Canada is not the only country having very close economic rela-
tions with a bigger neighbor to which itis tied by special trade relations
and cultural similarity. New Zealand is similarly situated with respect
to Australia, and the two states have a Trade Agreement on Closer
FEconomicRelations comparable to the Canada-United States FTA, though
with significant differences. Eachset of states has copied some practices
of the other. One difference is the way disputes are to be settled. There
is no formal arrangement for resolving controversies nor is that any
formal organization for implementation. Instead, the parties rely on

Lessons for NAFTA/Fox 33



consultationsand, where necessary, resortto the individual courts of the
two parties. Following progressive liberalization of the 1983 treaty, by
1990 all border restrictions in trade and goods had been removed. More
significantly, export incentives had either been reduced or eliminated
entirely and anti-dumping duties ruled out. In place of such duties, the
parties are harmonizing their competition (anti-trust) laws, enforceable
in their own courts. Thus, what have been the major sources of trade
disputes between Canada and the United States will disappear in the
South Pacific.®

Thetradeagreementbetween Australiaand New Zealand is wider
in scope than the Canada-United States agreement, since it includes
services. Theseare defined so broadly that disputes over whatiscovered
are notanticipated. In Australia, a federation, earlier controversies had
arisen over trade obstacles arising from the states’ licensing and certifi-
cation powers, but Australian state practice is gradually being “nation-
alized” and thus covered by the agreements. Regulatory agencies in the
two countries are cooperating in gathering evidence and exchanging
information. The differences between the Australia-New Zealand agree-
ments and the Canada-United States Agreement can be explained in part
because Australia and New Zealand both have parliamentary govern-
ments with very similar governmental practices, unlike the North Ameri-
can neighbors. In addition, their relations with each other have tradi-
tionally been more informal and less legalistic.

Nordic Council

Asimilar tradition marks another asymmetrical trade partnership
between Norway and Sweden. These two countries have many kinds of
institutional ties through their common membership in the Nordic
Council. Thisorganization involvesa total population of 23 million (less
than Canada’s and about three million more than Australia and New
Zealand combined.) It was formed for cooperation among five Nordic
countries which share cultural, economic, social, political and geo-
graphical characteristics. Three other entities are also included:
Greenland, the Faroe Islands under Denmark, and the Aaland Islands
under Finland. Compared to Canada and the United States, the mem-
bers are more closely tied by mutual agreements in some fields, such as
having a common labor market and free movement of persons across
their borders without loss of social benefits. However, their trade ties
have principally been through membership in the European Free Trade
Association (EFTA), currently eroding as some members seek to join the
European Community* Tariffs on industrial products exported to one
or another were removed in 1967. However, the Nordic Council is still
planning for greater economic cooperation, which, infer alia, would
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climinate some trade barriers already addressed in the Canada-United
States Free Trade Agreement. These include the reduction or elimina-
tion of government support to particular industries and freer trade in
food products.”

The absence of a formal system for settling disputes on trade
matters in the Nordic Council satisfies Norway and Sweden, which
prefer to handlecontroversies at the lowestadministrativelevel feasible,
avoiding any tendency to politicize them. Customarily, a Norwegian
trade official would discuss the problem informally with his counterpart
in Sweden by telephone, similar to North American practice. Respon-
sible ministers might enter into a memorandum of understanding with
cachother. Itwould be outof character for the two governments to resort
to formal dispute settlement procedures in GATT. Like Australia and
New Zealand, much of the law in the Nordic countries is harmonized,
thus eliminating some causes for dispute. A large portion of the
resolutions passed by the Nordic Council has been accepted by the
member countries which are obligated to make an annual report on
implementation. These observations apply as well to environmental
questions; Norway and Sweden are parties to the Nordic Environmental
Protection Convention and to a convention protecting the marine envi-
ronment.

European Community

In the European Community (EC), disputes on trade which might
arise between neighboring members of unequal economic strength are
dealt with quite differently. The organization of this supranational
group of twelve members, covering a population of about 335 million, is
claborate and formal. “Community law” has been developing over
decades as this common market has become increasingly integrated. It
will be evenmoresoby the close 0f 1992. Inrecentyears theECruleshave
also covered environmental questions. The treaties and legislation
adopted under the agreements are applied by the European Court of
Justice. Thus, issues involving trade barriers would be handled by
judicial determination. Normally, the European Commission institutes
a suit where an obligation or right of a member is involved, although
members and even individuals could do so. In practice, members are
reluctant to confront each other directly. They usually ask the Commis-
sion to acton their behalfif, upon appeal to the Commission, itconcludes
that proper compliance with Community law has failed. Inrecentyears
the European Court has devoted much of its attention to preliminary
opinions on the application of Community law. Inthe eventof inconsis-
tency, this law takes precedence over national law.*
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This brief summary of dispute settlement methods in other associa-
tions of disparate membership indicates that the arrangements between
Australia and New Zealand most closely resemble the Canada-United
States Free Trade A greement. Still, for various reasons Australia and
New Zealand rely on much more informal methods. The IJC system
remains sui generis, butits work in helping to implement the Great Lakes
Water Quality Agreements somewhat resembles the way the Nordic
Council promotes cooperation to avoid causes for dispute. Neither the
relaxed and informal methods of neighbors with similar culture and
government system nor the formal procedures for the supranational
European Community appear to fit the needs of an association between
theless developed country of Mexico and its North American neighbors.
The methods for settling disputes employed in GATT, if projected
reforms are adopted, would seem a more feasible model for the NAFTA
as they were for the FTA.

SUMMARY: FACT-FINDING AND DECISION-MAKING
UNDER THE IJC AND FTA

Regardless of the type of organization, members are likely toresort
first to negotiation and “consultation.” This study has concentrated on
a possible next step taken by Canada and the United States—the almost
unique fact-finding methods under neutral auspices confined to the two
members of the IJC and FTA. The scope of these bilateral organizations
is distinctly limited, by no means covering all environmental or trade
issues (although the IJC’s tasks are no longer strictly confined to the
border). Settling disputes in both is case by case without regard to
precedent. Interests whichareinvolved in these cases are highly specific
and circumscribed; the cases deal with very small parts of the total
environmental or economic contacts making up the densely-woven
relationship between the two countries,

These restrictions impose a limited impact, if any, on national
policy, but thatis one reason for their success in keeping relatively small
disputes small and not politicized. Both institutions are engaged in
activities other than dispute settlement which have greater political
implications because they are broader in scope. Fact-finding is basic to
the success of these other enterprises, referred to earlier. What distin-
guishes settling disputes through investigation for acceptable factsis the
non-political recommendations madeasaresult. The procedures donot
include the exchange of concessions throu gh bargaining as is the case
with negotiation. Instead they ensure that the policy makers, who must
make the authoritative determinations, start from the same basic under-
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standing of the problem as it is explained by technical or professional
experts.

This stress on technical aspects has not meant that either the IJC or
the FTA operates in a political vacuum, even though their functions as
settlers of disputes deliberately have been circumscribed by the focus on
fact-finding. While they are protected from undue political influence by
their terms of reference, the two governments have already agreed onthe
general procedures and the question to be answered, thus setting the
political parameters. Since the FTA is questioned by vocal Canadian
opponents of substantial political size, every move is watched in the
mediaand parliament. The Agreement’s provisionshave saved Chapter
19 cases from arousing much political conflict, but the two Chapter 18
cases, interpreting the Agreementin disputes about regulating salmon,
herringand lobsters, could notbe settled without further negotiation. At
least fact-finding narrowed the range of dispute. As for the IJC, the
pragmatic specificity of its tasks has usually insulated it from acrimoni-
ous political confrontations, and over the years it has taken care to
remain responsive to political winds by not stepping over well-defined
limits in its work. Butin at least one case, the Garrison Diversion, its
recommendations waited on the effect of domestic political forcesin the
United States before the final disposition occurred.

In the swirling pressures of special interests, both these organiza-
tions have provided politicians with welcome sanctuary from their
impact. The outcome of the extraordinary challenge in the FTA’s pork
caseoffered the hard-pressed Canadian government proof of the dispute
settlement system’s independence. At the same time it gave the Ameri-
canadministrationaway torespond to pressure whilenotdamaging the
system’s freedom from political influence. FTA cases deal with frag-
mented interests that rule out formation of a coalition which would
include those indifferent to the need for settlement. In the IJC cases,
interest group pressure presents a different aspect; support from
transnational groups with mutual concerns is a positive influence. But
the TJC, as an international body, finds its scope limited by domestic
bureaucratic interests contending for jurisdiction. Still, when references
are made to the IJC, agency officials who participate in the inquiries act
professionally. They may debate vigorously about some facts but
eventually reach consensus on the technical questions involved.

The long-developed reputation which the IJC has earned for im-
partiality is now carefully cultivated by those involved in the FTA.
Officials in both governments have commented favorably on this fea-
ture. A high official in the United States International Trade Commis-
sion, for example, praised the Chapter 19 panels for their fairness and
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absence of national bias. She added that her agency was aided by
requirements to clarify the terms of decisions questioned by panels.*

That”level playing field” desired by each governmentfor different
reasons has been promoted by both organizations. AsSimon Reisman,
head of the Canadian team negotiating the FTA, has noted, with Chapter
19 the United States was taking a big step in having its own records
examined by a panel with a neutral chairman and accepting the review
asbinding.® A former Canadian ambassador to the United States, Allan
Gotlieb, put it vividly: “Itis better to have clear rules and fair-minded
referees on the playing field than to be scrambling on someone else’s
terrain and playing, as often as not, according to their rules and without
any referees at all.”#* The United States has accepted parity in the
organization despite greater strength partly because issues could be
dealt with on a technical level and the procedures screened off from
potentially divergent “national interest.” This had already been demon-
strated by the IJC.

The IJC succeeded best in manifesting impartiality when its inves-
tigations were able to conclude with something for both sides. When this
was difficult the commission could sometimes expand its inquiry into
alternative solutions which widened the choice of the governments.
These included how compensation could be made to the side which
would otherwise lose fromim plementing the results of an investigation.
Balancing benefits to the two sides in the FTA disputes appears to be
more difficult. Chapter 19's provisions would seem to rule out such an
effort. When the Chapter 18 panel’s finding in the salmon and herring
case sought to give some satisfaction to both sides, it was criticized for
ambiguity. Although the Chapter 18 panel recommendations on lobster
size also appeared to give solace to the losing side, that controversy
continued as well. Yet in this case as in some dealt with by the IJC, there
were divisions of interest within one or both cou ntries; thus, opportuni-
ties for compromise were politically available. In any case, the chanceto
conciliate through some reciprocal benefit has been welcome to Cana-
dian and American officials who usually shy away from a retaliatory
approach,

Finding mutually acceptable technical solutions has been made
easier in the IJC inquiries because the fact-seekers have become ac-
quainted over the years, and through personal contacts they have
developed confidence in their colleagues on the other side. This has
promoted a situation of trust which has been characteristic of the
commission’s activities, based on knowledge and sensitivity to the
preferences of co-workers across the border. Sharing information has
led to shared interest. The organization for carrying out the Free Trade
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Agreement does not allow for this particular kind of transborder esprit
d’corps to develop. But there are other more informal ways in which
Canadian and American trade officials have maintained personal con-
tacts with each other in the capital cities which flourish because of their
common desire to make the Agreement work.

Trustis growing, too, from the transparency inoperating agencies’
decision-making, flowing from the FTA Chapter 19 procedures. will-
ingness to open up the administrative files, ordinarily an action
uncongenial to governments, indicates that the Americans have some
trust in the neighboring government. As experience with the dispute
settlement system grows, 50 does an expectation that the rules will be
observed, instilling Canadian confidence in the system. Eliminating
surprises was one objective for setting up the machinery. This was
accompanied by the desire to avoid ad hoc treatment each time a dispute
arose because the consequences would be unpredictable.

Predictability—a basic rationale for organizing ways to settle dis-
putes—has several aspects. Since the FTA affords an objective test of
import restraints, it could check the filing of frivolous actions, thus
saving exporters time and money. Greater certainty about how
countervailing duties will be applied must await a code for subsidies.
Meanwhile, the Chapter 19 procedures provide for a kind of “holding
pattern,” since the panels cannot address themselves to changing the
laws. Nor can they cover protectionist acts of states, provinces, or
municipalities, the source of many subsidies and procurement restric-
tions.

Some trade disputes can be prevented by further negotiation to
construct new rules, just as establishing patterns for applying rules
already accepted and monitoring these practices can avoid some causes
of controversy. The IJC’s role in fleshing out the Great Lakes Water
Quality Agreement and the 1991 Air Quality Accord should also elimi-
nate some need to settle disputes; polluting events should occur less
frequently as remedial action takes place. With more information be-
coming available, many misunderstandings should disappear. In the
process, the [JCappears to become “morea long-term consensus builder
than a short-term dispute solver.”#

Shared knowledge, not enforcementcapacity, is the basisonwhich
both the IJC and the FTA authority is exercised. Withoutadministrative
power on their own, institutions nevertheless ensure that the operating
agencies receive the facts to form a foundation for decisions if they
choose to act. To be effective the recommendations of inquiries under
either system may have to get the attention of the policy-makers at the
highest levels. This has been difficult for the IJC. However, the agenda
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for regular meetings of the prime minister and president or of the
secretary of state and minister of external affairs and international trade
now include its activities,

The FTA hasno probleminattracting attention eitherin Canada or
in Congress. Since the FTA’s Commission is composed of the two top
trade officials of cabinet rank, they are bound to be aware of panel
recommendations. The very existerice of the FTA procedures reminds
the executive branch of Canadian interests which need to be taken into
account. In contrast, the way Congress conducts its affairs, these
interests—and the Agreement—can occasional ly fall through the cracks
and only be recovered later. Yet relevant policy makers are likely to
remain cognizant of the FTA, since it is still developing, and consulting
and bargaining to fill out the details continued even durin & the maneu-
vering over NAFTA.©

CONCLUSION

A preliminary trilateral accord was announced by the United
States, Canada, and Mexico on Au gust 12,1992, modelled in large part
on the Free Trade Agreement but with some im portant additions and
modifications. The dispute settlement system is strengthened by pro-
viding a safeguard against unilateral action which denies the benefits of
the panel procedures and by permitting expeditious review of any
retaliation alleged to be excessive. Financial services are also covered.
Neutrality is promoted by allowing for the chairperson of a panel to be
chosen from the third member or from a neutral country.

Will the amended system prove effective in managing controver-
sies among the three governments? The experience of Mexico’s neigh-
bors in settling disputes between each other points to some underlying
conditions helping to explain their success. We can then ask whether or
not these conditions also exist for the new system of managing contro-
versy between three neighboring countries of widely different economic
and political power.

Thebasiccircumstances which may account for the effectiveness of
the IJC and FTA in settling disputes appear to include several factors,
The partiesshareasocial and political culture and are highly interdepen-
dent in matters of trade and the environment. They value agreement
above the advantages of winning a particular dispute and are ready to
recognizeacommon problem. The factsin the controversial situation are
ascertainable by experts whose impartiality is acknowledged. The
controversy can be separated from larger or different issues, and the
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question to be answered is precise. Acceptance by the two parties of
general rules to be followed precedes the effort to settle the discrete
dispute, which includes the power of final disposal by the two govern-
ments after advice from the fact-finding procedure. Those involved in
the process feel a personal incentive to keep the agreement going. They
have an opportunity to be in continuing contact with each other and to
develop trust in one another. The secretariat is small, avoiding bureau-
cratic rivalries. It does not have to be joint. There is some connection,
nevertheless, between the organizations and the decision makers and
operating agencies. In the case of the IJC, it is through the personnel of
the international advisory boards and commissions, and in the FTA, by
imbedding the arrangement inside the appropriate national agencies
through the leaders. Monitoring the way agreements are being carried
out provides additional reassurance to the parties, which in any event
prize their reputation for respecting international contracts. The longer
the system has worked the greater the confidence in maintaining it, since
this has induced a sense of certainty and since the costs of abandonment
have seemed too great. All of these conditions may not be necessary for
settling disputes effectively under NAFTA, and certainly they are not
sufficient to explain the success of the IJC and FTA. The experience of
other disparate but friendly neighbors attests to this fact.

Mexico resembles Canada in some ways. Trade with the United
States is similarly asymmetrical, as the two smaller neighbors are much
more dependent upon exports to the big power than the United States is
upon trade with them. Although Canada’s trade with the United States
is far higher than Mexico's, Mexico is still the third most important
American trading partner. Both American neighbors are traditionally
fearful of U.S.economicinfluence, althoughsuspicionin Mexico, despite
being culturally somewhat less vulnerable to American penetration, is
far stronger. The Mexicans” historic resentment of the American con-
quest of their territory and later interventions coupled with their revo-
lutionary ideology, based partly on anti-Americanism, underliea perva-
sive distrust. Thus it was as surprising as the Canadian FTA initiative
that the Mexican government under President Carlos Salinas de Gortari
sought a similar agreement with the United States. Political opponents
of the Mexican proposition have been just as vocal as Canadian oppo-
nents to the Canada-United States FTA, and some of these Mexicans and
Canadians teamed up to fight the NAFTA negotiations.

Although less wide-ranging than those across the Canada-United
States border, private transnational networks also exist between Mexico
and the United States. Mexican lobbyists are almost as skillful as
Canadians in their efforts to influence United States policy-making. On
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thesouthernborderof the United States, the International Boundaryand
Water Commission has tasks concerning the joint river systems some-
what similar to some of the IJC responsibilities. It has also succeeded in
depoliticizing someissues through investigations by technical experts.#

Despite these similarities between Canada and Mexico, the two
nations are different in ways which raise serious questions about suc-
cessfully carrying out FTA methods of dispute settlement. Insome ways
it would seem that the Mexican leadership could exert greater control
overimplementation. The Mexican government remains an authoritar-
ian regime with one-party dominance in contrast to the politically
contentious parliamentary democracy of Canada. Mexico’s government
is highly centralized in contrast to the loose Canadian confederation.
Mexican interest groups are less able to exert effective pressure on their
government than Canadian interests. Despite the path-breaking efforts
of the Salinas government to privatize state enterprises, Mexico does not
approach Canada’s entrepreneurial economy.

Mexico lacks the wealth, experience, knowledge and technical
capacity whichhas made Canadaalong-time ally and easy partner of the
United States. AlthoughMexico has highly competent professional and
technical specialists, the reservoir of such experts who could serve in a
neutral capacity in settling disputes is much smaller than Canada’s. The
Mexican government looks to NAFTA to hasten its development, and
one major objective of the United States is just that. This aim is unlike
those the Americans had for the Canada-United States Free Trade
Agreement, which were based on the assumption that both countries
were highly industrialized, private-enterprise democracies. Reflectin g
the difference between Canada and Mexico, American opponents of
NAFTA have raised voices not heard when the Canada-United States
Free Trade Agreement was being negotiated: those of labor unions and
environmental protection groups. These differences suggest that the
tasks of settling disputes under a trilateral agreement will be more
formidable than those arising under the Canada-United States FTA.
They have already posed significant obstacles as the United States
administration moved toward persuading Congresstoacceptthe Agree-
ment by early 1993, the deadline set by the fast-track rules.

What kinds of problems under NAFTA would limit the benefits
from following IJC and FTA procedures? The reverse of their virtue in
being able to deconstruct controversy has been their limited scope. This
has restricted them from contributing much to overarching solutions to
policy conflicts. But thatis properly left to negotiation. More important
is the narrow range of group interests which can be included in their
purview. This problem is less serious for the IJC which deals with
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essentially local situations. Furthermore, the commission has made
strong efforts to bring in various interested groups, at least to hear their
views. In any case, those who conduct their investigations include
officials from municipal, state/ provincial, and national levels of govern-
ment, thus allowing for differing perspectives.

Limited interest representationis much more significantinthe FTA
dispute settlement activities, even though other aspects of the Agree-
ment alleviate the problem. The extremely dense trade relations be-
tween the two countries mean that the FTA cannot cover many large
segments of exchange. Some are specifically excluded. The Agreement
cannot deal effectively with the procurement prac tices of states, munici-
palities and provinces. As in most other international economic com-
pacts, producers’ interests rather than consumers’ are the concern of the
FTA. The distribution of benefits from the dispute settlements is
distinctly haphazard.

Other limitations on the effectiveness of the IJC and FTA systems
for dispute settlement relate to the types of issues involved. Finding a
balance, or at lease a solution in which both parties gain something is
harder in settling trade disputes than some environmental controver-
sies. While economic interests may be much more numerous, it mustbe
left to diplomacy to make satisfactory exchanges of concession. Nor can
the resolution of a trade dispute easily recognize non-tangible values
such as the smaller government's need to demonstrate to the public that
it is maintaining control over some threatened activities. The IJC finds
it somewhat easier to take note of non-tangible values; it has given
attention to such matters as the aesthetic features of Niagara Falls.
Nevertheless, finding “facts” and measuring non-tangible values present
great difficulties.

The terms of the Canada-United States FTA only sli ghtly reflectthe
interests of those outside the two countries; the settling of disputes is
exclusively bilateral. Under NAFTA the third member may participate
in a proceeding involving a dispute between the other two. There can
even beaconflict between theright toresort to GATT and actual practice.
Sometimes using the GATT route favors one side more than the other,
and this can generate conflict between the two governments over the
venue for handling a dispute.® Itis unrealistic to confine most trade
arrangements to bilateral (or even trilateral) treatment. Foreign eco-
nomic relations today are decidedly multina tional, and all trading
nations care about access to foreign markets. Extending the free trade
area to Mexico opens up the question of access for other Western
Hemisphere countries as well as posing the danger of undermining the
effectiveness of GATT in liberalizing trade world-wide.*
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Including Mexicoina trilateral trade agreement has required some
formal provisions for dispute settlement; this also was necessary in the
FTA to cover cases where the usual informal contacts between opposite
numbers in the governments of the United States and Canada could not
resolve a controversy. More informal methods work in the relationship
between Australiaand New Zealand and in the Nordic countries, Butin
none of these countries is there the preference for a legalistic approach
characteristic of American officials who like to define procedures care-
fully in legal terms. Such a style may be appropriate, considering the
monstrous size of the United States government with its strongly com-
peting agencies. Although other countries may not feel the need per-
ceived by Canadians to have formal boundaries demarcating their
relations with their superpower neighbor, Mexico is bound to feel it.

More formal methods available to the United States and Canada
have included arbitration, which is provided for in both the Boundary
Waters Treaty and the Free Trade Agreement. But the two countries
have usually preferred not to settle disputes this way, partly because
they do not want outsiders with less u nderstanding of North American
perspectives to be involved. This may also be another reason for not
depending completely on GATT methods, which are in any case re-
garded as too slow. The two countries normally have drawn back also
from more confrontational methods such as unilateral retaliation for
somealleged injury. Experience has shown thatitis too costly, especially
inhurting domestic interests notdirectly involved ina dispute. Further-
more, retaliation breeds further retaliation, a result neither country
desires. Similar inhibitions are likely to characterize NAFTA.

The normal method of handling controversies between states is
negotiation, But this means the “nationalizing” or “politicizing” of a
dispute which could more easily be handled by methods such as those
treated in this study that concentrate on impartial fact-finding under
agreed-upon rules. How has resort to the IJC and FTA methods of
disputesettlementenabled Canadaand the United States to limit contro-
versies? By eliminating uncertainty and misunderstanding of the facts,
they have been able to concentrate on possible solutions. Those who are
entrusted with finding the facts have maintained their reputation for
impartiality, because they are notchosen as representatives of particular
interests but for their professional expertise. There can easily be honest
disagreement over scientific or technical “facts” as well as legal “facts,”
especially when potential as contrasted to actual injury is to be deter-
mined. Yet consensus has eventually been achieved in cases related to
both the environment and trade. Clearly, there has been a “strain
towards agreement” both among those responsible for finding the facts

44 Canadian-American Public Policy



and among, political leaders. One reason may be that the controversies
have been broken upintosmall fragments forexamination. Usually both
those immediately concerned and the higher levels of government have
preferred to keep the disagreements on a low level. They do not want
them to fester until they become a national issue or a political football to
be used by opponents of the administration. Since foreign trade issues
canrapidly become heated political controversies at the national levelin
Canada, both governments have reason to prevent this development.
NAFTA might eventually result in similar tendencies.

Still, it is often not enough to find facts which lay the basis for
common assumptions regarding a controversy and/or clarify alterna-
tive courses of action. The divergent interests of the two countries
remain, as can be seen in the long struggle between the Canadian and
United States governments over what to do about acid rain. Neverthe-
less, how interests are conceived may change through the dispute
settlement procedures examined here. The differing views of the Ameri-
cans and Canadians over government subsidies as they affect bilateral
trade may eventually change as they learn how the subsidies actually
operate.

Other than dampening international conflict, are there ways by
which the dispute settlementsystem examined here canserve the public
interest in the member countries? The FTA provides for political
accountability through the composition of the commission composed of
the two cabinet officers responsible for trade matters. In the United
States, this official often appears before Congressional committees.
Although the IJC is independent of the two governments, it has done
much to involve the interested publicinits investigations, most particu-
larly in the Great Lakes region. Both systems meet high standards of
transparency as their panels and boards permit outside scrutiny of
decisions made by the administrative agencies involved in their work.
Both domestic interests and cross-border interests can benefit thereby.
Transparency engenders trust in the system. How this would work in
the very different Mexican governmental systemisan open question. A
frequently-cited work favorable to NAFTA refers to Mexico’s “often
opaque administration procedures,” a problem whichwould disappear
if Mexico aligns its practice with American and Canadian “open pro-
ceedings and written opinions.””

There are other reasons why Mexicans could profit from the
dispute settlement procedures similar to those examined here, as the
other smaller partner of the United States has demonstrated. Note
Professor John Crispo’s trenchant remark that Canadians will nolonger
have to go to United States agencies “as supplicant, begging and grov-
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ellingand saying, ‘Pleasemakean exceptionfor Canada,’ or*Remember
the Hostages in Iran.” Canada has had an equal voice in the FTA
procedures, justas it has long had in the IJC. For this reason, Canada, as
the smaller partner, has had a better chance to influence the outcome
than in some negotiations where its bargaining position may be weaker
than the American. For example, in negotiating a subsidies code, the
United States will have much less to gain from making concessions and
thus be more unwilling, because the proportion of its total exports going
to Canada is far smaller than the proportion of total Canadian exports
going to the United States,*

While channelling the exercise of power through agreed-upon
rules may be more important to the smaller partner, the United States
had its own reasons for recourse to the IJC and FTA. Since the disputes
involved only a fraction of larger issues, rough reciprocity has been
enough. Half aloaf is better than a whole loaf if the only way to the latter
would cause undesirable acrimony threatening other interests. By
acquiescing, the Americans could prevent some relatively small private
interest from threatening the larger relationshi ps withaneighbor which
is the biggest trade partner of the United States and with which it has the
longestborderin theworld. Employing the dispute settlement methods
described in this study has avoided unwanted confrontation while
relieving the government of some domestic pressure, whether from
private interests or from Congress. Fact-finding has usually provided
some alternatives to objectionable governmentaction. Similarconsider-
ations could apply to Mexican-American relations.

e Americans have shared some motives with their smaller
northern partner. There may have beenacommon problem to besolved,
one which could not be solved alone. They both believe that following
these methods of dispute settlement promotescompetitivenessinworld
trade and/or improves environmental quality. They both prefer pre-
dictability, reliability, and continuity in relationships with each other, all
of which are provided by following the procedure available through the
IJCand the FTA. By increasing information on specific environmental
or trade problems the two governments face together, they have been
able to diminish the area of disagreement, Self-interest, especially when
defined in economic terms, is not the only value either government has
sought. They both valueareputation for observing international obliga-
tions and for following earlier accepted rules. Comparable motives
could be shared with Mexico.

In the light of Canadian and American experience with dispute
settlement we may hazard the following generalizations. When, in a
controversy which concerns trade or the environment, highly interde-
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pendent neighboring states of unequal power but similar culture agree
on rules for settling disputes because they have overarching goals, they
can reduce the extent of contention between them through fact-finding
by fragmenting issues and using neutral investigators from their own
countries on an equal basis. Involving officials from responsible agen-
ciesis probably necessary for implementation. By following this course,
they can reduce the chance of an environmental or trade dispute issue
becoming politicized, merged with otherissues, and thus not settled on
its merits. Toapply these generalizations to NAFTA, the main problem
will be Mexico’s cultural differences from the United Statesand Canada.

—
GLOSSARY

EC = European Community
EFTA = European Free Trade Association
FTA = Free Trade Agreement
GATT = General Agreement on Tariffs and Trade
JJC = International Joint Commission
ITA = International Trade Administration
ITC = International Trade Administration of

U.S. Department of Commerce
NAFTA = North American Free Trade Agreement
USTR = United States Trade Representative
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Canadian Embassy to the United States, as well as Norwegian and
Australian Embassies. I am much indebted to current and former
members of these groups for their kindness in providing valuable
insights into their work.
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