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“(We) believe that the restric-
tions attached by the federal
government to transfer pay-
ments in areas of clear provin-
cial responsibility should be
minimized. ... (T)he cost shar-
ing approach of the past no
longer helpsthe provinces, who
have clear responsibility to de-
sign and deliver social assis-
tance programs, to do so in a
way that is as effective as pos-
sible and in tune with local
needs.”
Finance Minister
Paul Martin, 1995
Budget Speech’

“Perhaps the fact that is most
important to me personally, by
passing this bill we give the
states flexibility to design pro-
grams that will work best for
their residents.”

Senator Conrad Burns

(R*Mﬂntana, AHgUSt 1; 1996)2

“(The) States should have more
flexibility to design programs
to meet the needs of their resi-
dents. I do not believe that

*A list of acronyms used in this article is provided on page 37.
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detailed prescriptions from Washington, DC are the answer to the
problems afflicting the current welfare system.”
Senator Russ Feingold (D-Wisconsin, August 1, 1996)’

[f Americans invented federalism, Canadians have long been
among its most enthusiastic practitioners. At the turn of the 21*
century Canada is one of the most decentralized countries among
advanced industrial democracies, its provinces possessing a status
and policy reach unrivaled by American states.* Canadians often
speak of having eleven senior governments in recognition of the
rough political parity between the provinces and Ottawa. There is no
equivalent in the American lexicon to reference the relationship
between Washington and the fifty states.

Of late, however, American and Canadian practices of federal-
ism seem to be moving in the same direction. A fillip has been the
response of each country to those common macro-economic forces
that come under the rubric of globalization, the integration of world
markets through enhanced trade and investment and the fluidity of
capital. Subject to the twin pressures of market liberalization and
fiscal restraint, during the last decade of the twentieth century
Ottawa and Washington became ardently committed to lower taxes
and balanced budgets. One method of achieving such ends was to
reduce central government expenditure on social programs. In the
event, most administrative authority and much policy-making and
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financial responsibility for such initiatives were devolved to sub-
central tiers of government.

The paper explores this nexus of globalization, federalism and
social policy. At the heart of the discussion is the recent experience
of Canada and the US with welfare reform, a process that began in
earnest in the 1980s and which came to fruition in 1996 with the
introduction of the Canada Health and Social Transfer (CHST) and
the US Personal Responsibility and Work Opportunity Reconcilia-
tion Act (PRWORA).

Two related questions are posed. First, in conditions of global-
ization, has welfare reform led to a convergence in the distribution of
power between central and sub-central governments in Canada and
the US? Federalism has always had an important influence on the
provision of welfare benefits in the two countries. Not all social
assistance programs have been a matter of joint inter-governmental
responsibility—notably, unemployment insurance and old age pen-
sions have not—though for the last seventy years or so policies
regarding public health insurance, aid to individuals with disabili-
ties and income support to children and families in distress have had
this dual character. Typically the construction of the welfare state is
attributed to the superior economic position of a strong national
government, its financial capacity to provide high levels of desired
public services that sub-central governments are unable to offer. In
the context of federal economic austerity, welfare retrenchment
would seem to be a force for the de-centering of power, national
governments shifting the burden of social assistance to lower-level
jurisdictions. Yet this essay will argue that Canadian and American
patterns of federalism are resistant to change even when cross-
border policies move in the same, though not precisely the same,
direction.

[f Canadian and American federalisms are resilient, do they
retain a discrete influence on welfare policy? Among students of
political economy, there is considerable disagreement regarding
policy latitude under globalization. Most famously, New York
- Times columnist Thomas Friedman writes that if states wish to
prosper in an age of globalization, they must put on a “golden
straitjacket” of political decision-making, implementing those initia-
tives--balanced budgets, limited taxation, modest regulation,
privatization, and so on—necessary to secure the confidence of
capital markets.® Given market interdependence, the argument
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runs, governments feel constrained to recast their economic and
social policies to resemble what is on offer in other countries. Down-
ward harmonization of social provision is the likely outcome. Other
scholars demur, insisting that states maintain considerable autonomy
to frame public policy as they see fit. Globalization stimulates
demand among ordinary citizens for protection from heightened
market risk--unemployment and reduced wages and benefits. On
this perspective, it is in the interest of governments to redress these
insecurities not only because they are a potentially volatile election
issue, but also because publicly-funded social programs may en-
hance social stability, reduce business costs--as in the case of educa-
tion and health care--and thereby increase market advantage in the
competition for international investment. When for these reasons
governments choose to act, the mediating effect of diverse political
institutions, distinct political cultures, and the historical momentum
of state policy legacies means that identikit social policy is not
destiny.’

Crafted according to the same global economic imperatives,
welfare reformsin Canada and the US share many features. Structur-
ally, American states have come to resemble Canadian provinces
more closely in their degree of autonomy over welfare programming.
Conditional grants from the federal government to states and prov-
inces have been replaced by block grants. Means tested benefits have
been replaced by work-tested benetits. Welfare is disbursed largely
on the basis of an individual’s accommodation to the market rather
than because it is an intrinsic right of social citizenship.

Still, there are important nuances. American states have intro-
duced social assistance terms that are more invasive and harsh than
those found in most Canadian provinces. The constitutional archi-
tecture of each country, of which federalism is a central prop, is in
large part responsible. Given the legal authority of the Canadian
provinces for welfare as well as the fact that the CHST is a block grant,
provincial governments have the flexibility to determine what part if
any of the federal transfer will be spent on social assistance. Inthe US,
states do not have this power. Far more than Ottawa, Washington
has been free to set the terms of welfare reform, as national American
standards for time limited assistance, workfare, and efforts to change
personal behavior indicate. This paper maintains that in some
measure it is due to federalism that Canada and the US continue to
follow distinct social policy trajectories.”

—
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The analysis proceeds in four stages. Section One establishes
the institutional context of social policy-making in Canada and the
US with respect to federalism, focusing on executive-legislative
relations as well as the constitution and judicial review. Section Two
surveys the nature of welfare reform under PRWORA and the CHST.
It shows how American versions of reform are less forgiving than
their Canadian counterparts with respect to time limits and work
requirements and more ambitious in seeking to affect behavioral

changes among welfare recipients. Section Three assesses the Cana-
dian and American inter-governmental balance of power since the

introduction of the CHST and PRWORA. Whereas Ottawa leaves
program design largely in the hands of the provinces, Washington
has an ongoing presence in the administration of American reform.
Whether those patterns hold, especially in the US case, depends in
part on the stability of the financial relationship between central and
sub-central governments. Section Four evaluates the way in which
federalism’s influence on welfare reform has been mediated by
American and Canadian political values. Federalism plays a forma-
tive policy role as part of the institutional framework of Canadian
and US government, but that influence is filtered through discrete
constitutional and cultural matrices. Over time, such factors bias the
specificwaysin which federalism matters to Canadian and American
social policy. Consequently, despite a joint commitment to the
devolution of policy responsibility, welfare reforms in Canada and
the US retain the imprint of country specific patterns of inter-
governmental relations.

I. THE INSTITUTIONAL CONTEXT

Canada and the US are both federations, but they are not
federations in quite the same way. In order to evaluate the relation-
ship of federalism and welfare policy in the two countries, one must
first consider the constitutional architecture of which federalismis a
part.

Executive-Legislative Relations

The fact that the Canadian political system is parliamentary,
while the American government is presidential, is critically impor-
tant. The fusion of executive and legislative power in Canada’s
Westminster model helps to explain Ottawa’s ability, on occasions
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like the introduction of the CHST, to impose its will over the prov-
inces without significant input from the latter. Provinces have no
reliable and forceful voice in the councils of central government. In
view of parliamentary norms of party discipline, Canadian govern-
ments are largely unencumbered by a contentious House of Com-
mons—an imperfect body for airing provincial perspectives in any
case. Provinces also lack equal, effective and elected representation
in the Canadian Senate, an assembly peripheral to national policy-
making. Combined with Ottawa’s superior financial resources and
a historic willingness to use the federal spending power to enter
social policy fields like health and welfare over which the provinces
have constitutional jurisdiction, there is ample opportunity for Ot-
tawa to push the pace of policy change.

There is a related feature of Canadian federalism more solici-
tous of provincial power, however: its elite-driven quality. Regular
discussions between Ottawa and the provinces on a wide variety of
common policy concerns, dominated by the leading ministers and
bureaucrats of each jurisdiction, are partly a consequence of a na-
tional pattern of governance that is reproduced in provincial capitals.
Provinces have considerable political status in the view of the Cana-
dian federal government because, from a constitutional perspective,
provincial ministers speak with authority on behalf of the citizens
they represent. Without an entrenched provincial presence in the
national legislature, they are expected to do so. In Canadaitis arare
domestic policy field that does not require official consultation
between the federal and provincial orders of government.

The US Senate chamber is the principal forum for directly and
equally representing state interests in Washington. Beyond a bicam-
eral national legislature in which the power of the two houses is
roughly the same, the US does not, like Canada, formalize central-
sub-central government interaction. Arguably, it would be un-
wieldy to do so. The sheer number of American states means that the
national political clout of any one state or group of states is dimin-
ished. And unlike Canadian provinces, US state governments take
various political forms. Depending on the way in which state
constitutions define the executive-legislative relationship, governors
hold power on different terms. Some states have formidable execu-
tives, whereas others limit the ability of governors to name their own
cabinets or veto legislation. Certain state executives cannot even be
certain of having a functioning assembly with which to work because
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of limitations on the number of days that a legislature can be in
session per year. State governments do have related public interest
groups who speak on their behalf in Washington. Yet thatis far from
Canadian-style executive federalism, the quasi-diplomatic relation-
ship that the provinces have established with Ottawa.

Power is fragmented throughout the American political sys-
tem. Not only is this true of the relationship between Washington
and the states, but within federal and state governments as well.
Presidents, governors, and their various cabinet secretaries must
share influence with legislatures and courts. Thus there are numer-
ous access points to the American decision-making process—for-
mally with respect to each of the three branches of national and state
governments, and informally via interest group influence on public
officials. Since under a presidential model of governance the execu-
tive is not sustained by the legislature, federal and state elected
representatives are free from the strictest norms of party discipline
and highly susceptible to such influence. In the US, executive policy
initiatives are always subject to countervailing political pressures.

Local government, too, can be a significant player in the forma-
tion of American social policy. In neither Canada nor the US are
municipalities given constitutional protection, but US states are more
reticent to tamper with the jurisdictional integrity of city govern-
ments, several of which hold state charters protecting their rights and
responsibilities. Not so in Canada, as the amalgamation of metro-
politan Toronto and Montreal, and now Montreal’s partial de-amal-
gamation, suggests. The subordinate role of Canadian local govern-
ment inits triadic relationship with the provinces and Ottawa may be
changing. Recentstudies of Canadian government have detected the
development of an “hourglass” variety of federalism, in which the
federal government bypasses provincial authority over municipali-
ties to deal directly with the latter over matters of joint concern.® In
the specific instance of the CHST, however, local governments have
been expected to conform to provincial directives.” Conversely, an
overlapping authority model of American federalism was on full
view in the passage of the PRWORA—one entertaining federal, state,
and local interests."

The Constitution and Judicial Review
British political scientist H.G. Nicholas once cautioned that the
price of federalism is constant litigation."" At the very least, federal
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systems of government require a vigilant judiciary to resolve the
inevitable jurisdictional disputes between the central and sub-cen-
tral units of government. The Canadian and American judiciaries
have been formative in this regard.

At their foundation, each country affirmed the classic federal
principle of dual sovereignty--that political authority should be
divided between two sets of jurisdictions and that the governments
in charge of each jurisdiction should be largely autonomous in the
exercise of their power. Yet the original constitutional documents
were not entirely neutral as to which level of government should take
precedence. Not the least because the US was conceived in revolu-
tion against a perceived autocracy, the American constitution stipu-
lated a rough equality between Washington and the states, and was
keener to use federalism as one hedge among others against the
concentration of national power. States are guaranteed few things in
the US constitution. Yet the direct representation of state interests in
the upper house of the national legislature as well as a grant of
residual power via the tenth amendment gave them a legal status not
shared by their provincial counterparts. By contrast, the British
North America Act (BNA Act, 1867) tipped the balance of political
power to Ottawa, both because a Westminster model of governance
privileges a national parliament and because Ottawa was granted
more constitutional authority. This included the “Peace, Order and
Good Government” (POGG) clause that gave Ottawa those (re-
sidual) powers not directly specified in the constitution.

Judicial intervention recast the original constitutional dispensa-
tions. For the last half century or so, power in the US has tended to
flow toward Washington. The US Supreme Court’s early assump-
tion of the power of judicial review (Marbury v. Madison, 1803) and
its capacity, if not always its willingness, to apply the constitution
expansively in the interest of the national government, is certainly a
factor.”” One must also remember that the American Civil War was
fought in part to resolve the issue of nullification, the claim that
individual state governments might veto national legislation. Con-
stitutional amendments subsequent to the war—abolishing slavery
(13™), guaranteeing the rights and liberties of the Bill of Rights for all
Americans (14™), securing universal male suffrage (15*")—had a
nationalizing intent, too, though until the 1930s the Court did not
consistently interpret legislation in that way.
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In Canada, however, the decisions of the final court of appeal—
the Judicial Committee of the Privy Council (JCPC) in London until
1949, the Canadian Supreme Court thereafter--have had the effect of
enhancing the power of the provinces. Particularly important were
JCPC rulings that Ottawa’s grant of residual power under the BNA
Act held only in special circumstances, further that the provinces’
constitutional authority over civil and property rights, health, educa-
tion, and welfare should be widely and strictly applied. Since then,
Canadian courts have been instrumental in limiting the ability of the
federal government to legislate in such areas without provincial
consent. Itis true that thejudiciary hasbeen reluctant to overturn acts
of the federal parliament that bear on the material well-being of
provincial citizens for fear of compromising the Westminster prin-
ciple of parliamentary sovereignty.” But if Canadian courts have
permitted the federal government to direct transfers for policy areas
under provincial jurisdiction, and to attach certain stipulations as to
how the money may be spent, they have not permitted Ottawa to
legislate directly in areas of provincial responsibility. Indeed, when
the Supreme Court of Canada has ruled on issues of federal and
provincial concern, frequently it has provided an impetus for further
federal-provincial negotiations rather than to end the dispute deci-
sively.

The way in which the respective courts dealt with federal
legislation to address the effects of the Great Depression is instruc-
tive. Beginning in the 1930s, the American and Canadian federal
governments began to use their superior spending ability to move
into social policy areas previously regarded as matters of sub-central
government concern. Though initially Franklin Roosevelt’s New
Deal was resisted by the US Supreme Court, after 1937 the Court
withdrew its earlier objections that federal economic regulatory
legislation violated the prerogatives of the states. Until the mid-1990s
no such legislation wasever declared unconstitutional.'* Conversely,
R.B. Bennett's Canadian New Deal—the Employment and Social
Insurance Act of 1935—was ruled ultra vires by the JCPC. Unlike the
US, in Canada ultimately constitutional amendments were required
to authorize federal initiatives regarding federal provision for unem-
ployment insurance and pensions. In effect, the Court forced federal
and provincial governments to interact as constitutional partners in
order to solve pressing social and economic problems.
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[1. WELFARE REFORM IN NORTH AMERICA

Until the mid-1990s, social assistance in Canada and the US was
offered on the basis of a shared cost arrangement between central and
sub-central governments. The major welfare program in Canada was
the Canada Assistance Plan (CAP). Established in 1966, the CAP was
a conditional grant arrangement whereby Ottawa agreed to pick up
half of the cost of provincial and municipal spending on social
assistance and welfare. The American counterpart was Aid to
Families with Dependent Children (AFDC), christened in 1950 though
with roots in the Social Security Act of 1935. AFDC, too, was a
conditional grant program to the states for which Washington set
broad parameters for eligibility and covered, by the program’s end,
between fifty and eighty percent of benefit costs."

Over time, the escalating federal share of social assistance in
both countries prompted a change in welfare policy direction. Be-
tween 1980 and 1994, US federal grants-in—aid to state and local
covernments for welfare exclusive of health care more than doubled,
from US$18.6 billion to US$43 billion.!® Whereas transfers to prov-
inces as a total share of federal Canadian government spending
peaked in the early 1980s, in the same period federal responsibility
for all social programs, largely social assistance and health, grew
from about C$90 billion to C$140 billion or 20% of Canada’s gross
domestic product.” In the context of budget deficits, rising unem-
ployment, and lower tax revenues, Washington and Ottawa deter-
mined to restructure the character of social assistance.

By the advent of PRWORA and the CHST, in the USand Canada
concerted efforts at welfare reform had been underway for quite
some time. Of particular note in the US was the Reagan
Administration’s failed attempt at budgetary devolution through its
“New Federalism” initiative, an effort to give the federal government
complete responsibility for Medicaid—the medical assistance pro-
gram primarily targeted at poor Americans—in return for the states’
authority over food stamps, AFDC, and forty-three other categorical
grant programs. More successful was the Bush Administration’s
Family Support Act in1988, which aimed at moving single mothers
off welfare through a combination of job training, work require-
ments, child care subsidies, and stricter child support enforcement
over absent fathers.”® Ottawa recast its commitment to welfare
spending when the Mulroney government introduced the “cap on
the CAP” in 1990, curbing the growth of transfers to the provinces by
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placing a five percent ceiling on increasing federal welfare payments
to the wealthiest provinces—Ontario, Alberta and British Columbia-
-in a given year. Three years later, the Liberal government of Jean
Chretien began to implement its “Red Book” manifesto pledge to fix
Canada’s social safety net. It did so by instituting an overall freeze on
welfare payments to the provinces and territories as well asimposing
cuts in unemployment insurance.

Itis possible to exaggerate the break in policy direction between
the CAP/AFDC on the one hand and the CHST/PRWORA on the
other. With respect to inter-governmental relations, in terms of
decentralization and flexibility aspects of the former approach fore-
shadow the latter. AFDC, for instance, did not require that states
provide any welfare benefits to their citizens in need, nor did they
have to meet their own payment targets. At program’s end, in 1996,
a dozen states did not do so. Further, benefit levels varied widely
across jurisdictions, and states often received waivers from federal
AFDC guidelines concerning time limits and work expectations for
receiptof cash assistance.'” Using such waivers, by 1996 twenty states
had prohibitions on payment of benefits to mothers for children
conceived while their mothers were on welfare, twenty-two had a
time limit for receipt of cash benefits after which work was required
or benefits reduced, and thirty-two lowered earnings disregards or
asset limits for receipt of benefits.?* For its part, the CAP included no
national minimum standard welfare rate, no nationally standard
appeals process in cases where welfare benefits were denied, though
all of the provinces adopted their own protocols, and provinces
varied significantly in the way they could count earnings and asset
exemptions against the receipt of benefits.?! States and provinces
operating under AFDC/CAP also implemented a variety of pro-
grams to speed the transition from welfare to work vis-a-vis job
training, job search assistance, earnings supplements, and wage
subsidies paid by employers to welfare recipients.

Thus many aspects of the post-PRWORA and CHST reform
agenda were elaborations of existing practice. The fundamental
change heralded by the legislation consisted of ending the shared
cost arrangement between central and sub-central governments and
devolving greater decision-making authority over welfare to the
states and provinces.

United States
When the PRWORA was signed into law by President Bill
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Clinton in 1996, it replaced the open-ended funding of the AFDC
conditional grant with Temporary Assistance to Needy Families
(TANF), a fixed sum block transfer to the states of US$16.5 billion a
year that removes automatic entitlements to federal cash assistance.
The Act changed the criteria for access to welfare benefits in two
principal ways: (1) welfare recipients now had to work in exchange
for time-limited monetary support; (2) behavioral changes were
encouraged among the beneficiaries of welfare, particularly with
respect to child support enforcement and teen pregnancy preven-
tion.*

According to TANF, adult welfare recipients must work after a
maximum of two years on cash assistance. Work is specified by the
federal government as including subsidized or unsubsidized em-
ployment, on the job training, community service, a year of voca-
tional training, or the provision of child care services to individuals
participating in community service. Under TANF's original provi-
sions, single parents were expected to be participating in work
related activities for at least 30 hours by FY 2000 and 35 hours per
week for two parent families. Families who have received cash
assistance for five cumulative years, less if individual states so
determine, are ineligible for further monetary aid. States are permit-
ted to exempt up to twenty percent of their welfare caseload from the
time limit. They can also provide non-cash assistance and vouchers
to families who reach the five year deadline by drawing on a separate
PRWORA Social Services Block Grant, whose funds are targeted at
families and children in crisis because of poverty or physical and
mental health.

[n order to access maximum TANF support, a state must move
a percentage of its welfare recipients into work. Twenty-tive percent
of all families were to be engaged in work or to have left the welfare
rolls by fiscal year 1997, a proportion rising to fifty percent by 2002.
PWRORA includes a “maintenance of effort” (MOE) clause whereby
states are required to continue their own spending on welfare at 80%
or more of the level reached in fiscal year 1994. States meeting the
specified requirements for moving individuals off the welfare rolls
may reduce their MOE to 75% of the 1994 threshold. Additional
federal funds are available to defray the cost of welfare in states
affected by high population growth or economic difficulty and for
child care beyond an initial allotment, though in these instances
states are expected to have a 100% MOE before such top-up funds
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may be accessed. One billion dollars is made available as a perfor-
mance bonus to states that might be especially successful at moving
individuals from welfare into work.

Further provisions of PRWORA aim at promoting the integrity
of the family unit, particularly the well-being of children. Both TANF
and a Child Care and Development Block Grant (CCDBG) fund care
for children in need, though the CCDBG is addressed to low income
families both on and off of welfare. States may transfer up to 30% of

their TANF funds to the CCDBG, though 70% of that spending must
go to individuals on welfare. According to current TANF regula-
tions, child care subsidies count as cash assistance and may trigger
time limits for welfare. The new law establishes stringent child
support measures including a nationwide system to track newly
employed parents who are delinquent in their child support pay-
ments and state penalties for non-support such as garnishing wages
and seizing assets. In order to be eligible for TANF block grants,
states must operate a child support enforcement program meeting
these federal requirements. States are also required to outline strat-
egies for reducing out of wedlock pregnancies and may draw on a
$250 million federal fund to implement programs of abstinence
education. In fact, states are given a performance bonus in the form
of additional federal funds for reducing out of wedlock births with-
out increasing abortions. Unwed teen-age mothers are expected to
live at home and participate in formal education or job training
activities.

TANF’s original authorization was for five years. Since the
expiration of the enabling legislation in 2002, Congress has extended
the act on a temporary basis, voting to continue its provisions in six
month increments. In spring 2004, Congress once again failed to
renew TANF for the full five year period. Despite bipartisan agree-
ment to add $6 billion in child care funds to the basic block grant,
fixed at the original US$16.5 billion, ultimately the effort foundered
on whether legislation increasing the minimum wage should be
appended to the body of the bill. Subsequently, temporary authori-
zations have been approved through fall 2005.

In terms of the future of American welfare reform, it is telling
that draft legislation in 2004 and 2005 contemplates terms far more
demanding than the 1996 TANF bill. In particular, stricter work
provisions for welfare eligibility are included. States are expected to
produce self-sufficiency plans for each family within sixty days of
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TANF enrollment, outline how individuals will be moved from
welfare to work, and risk financial penalties if they do not. Minimum
work force participation rates for states to be able to access TANF
funds are to be increased to 70% within four years of a new bill’s
passage. Between thirty-four and forty hours of work per week are
expected of family-enrolled welfare recipients, with reductions for
parents with small children permitted in the Senate proposal but not
that of the House. There are restrictions on what counts as work,
including a reduced emphasis on vocational education. As for the
family responsibility provisions of TANF, if single individuals on
welfare marry they are eligible for a cash bonus. A matching grant
program is proposed for healthy marriage promotion, to be used to
advertise and educate individuals on the benefits of stable two parent
families. And a new initiative encourages “responsible fatherhood,”
though it is to be funded at a lower level and does not require a state
match.

PRWORA re-contours American federalism. It devolves a
measure of autonomy to states in the design and administration of
welfare programs in return for an annual limit on the federal contri-
bution to states for welfare and social services. TANF codifies what
had been the practice of federal-state relations concerning welfare
under AFDC, but goes further by introducing additional provisions
for specific program waivers.” Indeed, under the House versions of
the 2004 /2005 Congressional reauthorization proposals, states can
obtain waivers for virtually all federal laws and rules related to social
welfare programs provided they get approval from the appropriate
federal agencies.

States vary in the way they have used this policy freedom. With
regard to the “work-first” principles of welfare reform, in most states
the emphasis has been on rapid labor force entry as opposed to longer
term development of job skills through vocational education. Al-
though federal regulations permit a two year grace period for welfare
recipients before they must work to receive cash assistance, twenty-
five states have imposed an immediate work requirement. In the
majority of states the work exemption for parents with young chil-
dren has been reduced to twelve months from the federally stipu-
lated three years, though a few have chosen even shorter periods
including no exemption at all. Almost all states have imposed
sanction policies for non-compliance with work expectations that are
harsher than the TANF minimum, including in at least one instance
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(Idaho) lifetime ineligibility to receive welfare benefits. Most have
adopted the sixty month lifetime federal limit on the receipt ot
welfare. But several states have significantly shorter eligibility
maximums—e.g., twenty-four months in Arkansas and Indiana.
And though states are permitted to exempt 20% of welfare caseloads
from the 60 month maximum limit on cash assistance, only two have
done so.*

States also differ considerably in how they choose to spend their
TANF grant. In large part this is because they are permitted to use
TANF and MOE funds for purposes other than cash assistance.
During the first four years after TANF, for example, child care
spending--the favorite place to dedicate funds for non-cash assis-
tance--grew in Wisconsin by 219% but by only 34% in Oregon.> No
state has been so bold as to do away entirely with cash assistance
which, strictly speaking, is permitted. But on balance, monetary
support for welfare recipients has declined and non-cash assistance
has increased; in FY 2003, non-monetary assistance, including sup-
port for transportation and child care, accounted for 58% of com-
bined federal and state TANF/MOE expenditures on welfare.”
Given the latitude that states have for spending on non-cash benefits,
state policy innovations have often come in welfare-to-work support
programs: asset and earnings disregards in the determination of
benefit eligibility, state supplements to the federal Earned Income
Tax Credit (EITC), the extension of Medicaid benefits, and programs
for transitional child care. Not all states are equally creative, how-
ever. Thus Colorado increased the non-cash portion of its welfare
program by 115% between 1995 and 1998, whereas New York de-
creased such assistance by 4% over the same period.”” States have
different needs, resources, and policy norms. They do not have the
same policy room for maneuver, the devolution of authority for
welfare notwithstanding.

Canada

The federal legislation that served as a spark to Canadian
welfare reform is not quite as Byzantine in its provisions. The CHST
consolidated and fixed existing federal transfers under the Canada
Assistance Plan and the block Established Program Financing (EPF)
grant for health and post-secondary education. It transfers federal
cash to the provinces and territories for health, post-secondary
education, and welfare spending.?® Tax points are also transferred, a
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process whereby Ottawa vacates federal taxes in the expectation that
provinces will impose their own levies to pick up the revenue slack.
Few federal restrictions accompany the grant, only a ban on provin-
cial legislation establishing residency requirements for welfare re-
cipients, save for a three month minimum, and the abiding principles
of the Canada Health Act.”

[n what has been called an “exercise of the federal spending
power in reverse,” between 1995 and 1998 federal financial support
for CHST social programs was reduced by 14%." Once Ottawa began
to register annual budget surpluses—1998 was the watershed—the
public coffers opened a bit wider. In 2000 an inter-governmental
agreement was reached committing Ottawa to the restoration of cash
to the CHST to a $C18.5 billion minimum, the sum of combined EPF/
CAP spending in 1995-96. The federal government also agreed to
increase the cash portion of the CHST to C$21 billion by 2005-06—
C$2.2 billion for early childhood development, the larger portion for
health care. A further C$2.5 billion three year supplement to the
CHST was authorized in 2003. Finally, the 2003 federal budget
included a five year CHST transfer of C$900 million for child careand
early learning. While not fully compensating for early federal cuts to
social assistance, the CHST transfer grew by roughly fifty percent
between 1997-98 and 2003-04."

Over the life of the program, the formula for allocating funds
has been a matter of some controversy. Initially provinces varied in
their per capita CHST entitlement--from between 92% and 111% of
the national average--due to historic patterns of cost sharing under
the CAP and different methods for calculating tax point transfers
under the EPF. Beginning in 2001, however, per capita CHST
payments were made equal across all provinces, though cash pay-
ments continue to vary given the continuation of different tax point
arrangements. In 2004 Ottawa disaggregated the CHST and began to
transfer money for health through a separate Canada Health Trans-
fer. This developmentmay notbode well for spending on othersocial
services, given that the amount of federal cash devoted to social
assistance (and for that matter, post-secondary education) in the
remnant Canada Social Transfer will decline from C$ 8.5 billion in
2003-04 to C$ 8.4 billion in 2005-06.7

Ottawa offers certain provinces and territories a further uncon-
ditional tederal transter under its Equalization program. A principle
entrenched in section 32 of Canada’s Constitution Act (1982), equal-
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ization is a means of ensuring that the poorer provinces have suffi-
cient revenue to offer comparable levels of social services at similar
levels of taxation as provinces at an arbitrary national average.
Presently, only Ontario and Alberta do not receive such payments
because of their superior fiscal position. In the 2003-2004 fiscal year,
when cash and the value of transferred tax points are included, the
CHT/CST and Equalization accounted for almost a quarter of all
provincial and territorial revenues, the CHST comprising 77% and
Equalization 21% of the C$47.7 billion disbursed.”

The removal of the CAP provision for a federally mandated and
provincially administered needs test as the sole criterion of welfare
eligibility gave provinces and territories substantial freedom in
recasting their social assistance programs. As with American states,
the provinces’ efforts to make the social assistance system more
restrictive predate the mid-1990s. The election of the Klein govern-
ment in Alberta in 1992 and the Harris government in Ontario in 1995
indicates that welfare cuts were on the agenda of Canada’s most
conservative administrations even before the CHST. But under the
pressure of limited transfer payments via the CHST, as well as the
revenue shortfalls of a sputtering economy, by the mid-1990s all
provinces changed their laws concerning welfare to impose stricter
eligibility requirements, foster a quick transition from welfare to
work, and reduce the cost of benefit delivery.

Provinces vary considerably in their welfare mix. Table 1 sum-
marizes some of the most salient differences. Basic cash assistance
varies in benefit levels and qualifying criteria. In calculations of
eligibility, four provinces “claw back” Canada’s National Child
Benefit—the monthly supplement introduced in 1998 for low income
families with children and a federal program in which all provinces
except Quebec participate. Some of the freed up money is used for
separate provincial in-work assistance programs—i.e., income supple-
ments for parents once work is secured--though Newfoundland and
Prince Edward Island do not have such programs.** Special health
benefits--dental, optical, prescription drugs--are retained for low
income individuals transitioning from welfare to work in all prov-
inces but Ontario. Limits on liquid assets for unemployed individu-
als on welfare are as high as $5500 (in Ontario, but only tor individu-
als on disability since that province has mandatory workfare expec-
tations) and as low as $1000. Separate provincial child benefit or
family allowance programs are available in six of the ten provinces,
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TABLE 1: Provincial Differences in Welfare Support

Level of
income
assistance”
Welfare
income as
% average
income”
Welfare
income as
% poverty
ling*

Limits on
liguid
assets for
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individuals
Manthly
gxemption
garning
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for recipients
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fo work™”
Monthly
In=work
parnings
supplements
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Provincial
Child
Benefit
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of National
Child Benefit
Age of
youngest
child at
which

labor

force
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tion of
single
parent
required™ ™"~
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51500 | $2500 $3000 $2000 $5500-- $2845
individuals
on
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20% over | next $375| net variable
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only 1st month| depending
single on family
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$1.58 none 335 none none $52.08
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source: National Council of Welfare Reports, Welfare Incomes 2004

(Ottawa: Minisier of Public Works and Government Services, 2005).
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"* For employed single adult, no kids, unless otherwise indicated

*** For single parent on social assistance
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though the disbursement ranges from $1.58 to $52.08 per month. The
age of the youngest child at which labor force participation of a lone
parent is required extends from no stipulation at all to six months to
six years. There is a patchwork of provincial provision for child
health benefits both for families on social assistance and low-income
families not on social assistance. The same is true of childcare.
Quebec is the sole province to offer publicly subsidized childcare
spaces, though at present the Quebec Liberal government is revisit-
ing the policy.®

All provinces expect compulsory labor force participation, in-
cludingjob searches, in return for basic assistance monies. In general,
British Columbia, Ontario, and Alberta are the places where welfare
retrenchment has gone the furthest. They have tightened eligibility
and imposed Canada’s most severe work expectations. In 2002
British Columbia became the first province to introduce US style time
limits on social assistance; after two years on welfare, eligibility is cut
off for all individual recipients without children, save the disabled,
and significantly reduced for all parents with children over three
years of age. British Columbia is also the only province that does not
offer earning exemptions for weltare recipients transitioning to work.
The Ontario Works program, instituted in 1998, makes Ontario the
sole province to impose mandatory employment stipulations, in-
cluding unpaid community service work, in exchange for benefits.
Alberta was the first province to restructure its welfare program
radically—in 1993, three years before the CHST was implemented—
and it continues to be quite strictin its welfare provisions. Compared
to other provinces, Alberta offers one of the lowest levels of income
assistance, imposes the earliest age limit (six months) for a child
whose parent is expected to find paid work in return for assistance,
and hasno provision for child benefit or family allowance for families
of modest means.

Given the variety of provincial and state programs on offer,
then, it is difficult to be very precise about the Canadian and Ameri-
can experience of welfare reform. Table 2 reviews several of the key
cross-national differences.

I1I. THE INTER-GOVERNMENTAL BALANCE OF POWER
Federal governments in both Canada and the US have played a

major role in charting a new course for welfare, though it is not the

same role. The CHST was almost exclusively a federal initiative.
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Table 2: Key Differences in US/Canada Welfare Reform Legislation

United States

Canada

Title Personal Responsibility and Work | Canada Health and Social Transfer, 1996
Opportunity Reconciliation Act, 1996 (CHST)
(PRWORA)
| Type and Federal block grant, fixed at $16.5 billion Federal block grant, varies; 2004-05 C540
Amount of per year for social assistance, including billion for health, welfare and secondary
Transfer child care. education,

Time limits

60 month federal maximum, less if states so
determine (e.g. 24 months in two states).

Only in British Columbia (24 months),

|
Target i 25% of recipients off welfare rolls by 1997; | No equivalent
caseload | 50% by 2002; §1 billion performance bonus
reduction | for states that meet or exceed the target
Work Federal requirement that recipients work Only in Ontario, after four months on assistance.
requirements | after a maximum of two years on assistance;
25 states have immediate work
requirements.
30 hours per week for single parents; 35 No equivalent stipulations
hours per week for two-parent families.
Behavioral Child support: No equivalent
changes Federal requirement for state child support
enforcement program.
| Pregnancy prevention:
States required to adopt strategies to reduce
out of wedlock pregnancy.
$250 million available for state-based
abstinence education.
1
Cash bonus for recipients to marry; :.
matching grant program for marriage 'l
promotion.
Teenage mothers ineligible 1f not living at
home.
Federal Yes: states must continue their own No
Maintenance | spending at 80% or more of thetr 1994 level
of Effort of expenditure.
Expectation o
Equalization | No Yes
Transfer

PRWORA is the result of a confluence of multiple interests as
expressed by central and sub-central governments. Whereas Cana-
dian welfare policy in the post-CHST era reveals few traces of
Ottawa’sinfluence, Washington has had an abiding presence in post-

PRWORA American policy-making.
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The Policy-Making Process

The gestation of the CHST resembles what James Rice and
Michael Prince have called “reform by stealth,” whereby Ottawa
unilaterally and without significant provincial consultation recasts
the federal budget to achieve desired policy ends.*® Disaggregation
of the CHST into separate transfers for health, social assistance, and
post-secondary education has been achieved in much the same way.
In light of the provinces’ constitutional responsibility for welfare,
and considering the belief that collaborative federalism, the co-
determination of national policy between two equal and interdepen-
dent tiers of government, best characterizes the majority of inter-
governmental relations in Canada, there is reason to expect other-
wise.” Yet provincial dependence on federal funds to run social
assistance, health, and post-secondary education programs, and the
absence of direct provincial access to the federal parliamentary
process means that ultimately the provinces can only complain about
the cascade of financial burdens emanating from the federal govern-
ment in hope that the latter will reconsider. In 1995, the Chretien
cgovernment easily absorbed any such criticism. Ottawa invoked the
TINA principle—"there is no alternative”--of deficit reduction as the
only way to revitalize a moribund economy and save social pro-
erams. A dwarfed federal opposition and the prospect of a long
election cycle meant that any political fallout from the CHST could be
accommodated. Since provinces would be the ones to make the
tough decisions about allocating the transfer, the federal government
could always practice blame avoidance in case the policy went
wrong. In response to provincial concerns, Ottawa did soften its
original CHST proposal to reduce federal transfers for social pro-
grams to zero by 2008. And eventually, along with nine of the
provinces, it signed the Social Union Framework Agreement of 1999
(SUFA), whose aims include guaranteeing provincial consultation
when Ottawa undertakes new funding initiatives. But short-term
reaction to the CHST was muted. Collectively, the premiers re-
quested only that cuts in federal transfers should not be greater than
cuts to Ottawa’s own operating expenses—a recommendation made
in a 1995 Premiers” Conference report.™

By comparison, neither the White House nor the federal govern-
ment in general exerted decisive influence over American welfare
reform. The US political system offers multiple access points to the
federal decision-making process, hence numerous opportunities for
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public and private actors to block changes in policy. Agenda control
is difficult, especially when legislation seeking to reduce social
benefitsis atissue. R. Kent Weaver offers an excellent account of how
welfare reform was stymied in the twenty-five years before passage
of the PRWORA. Procedural barriers in the American political
process were put to good effect. Representatives of state and local
government agencies often relied on entrenched clientele relation-
ships with counterparts in the federal government to protect their
interests, a dynamic that has been termed “picket-fence” federal-
158

In 1996 many of these same potentially blocking forces crystal-
lized in support of a change in policy. PRWORA did not have
uniform bipartisan support, but it did have sufficient cross-party
support to ensure passage in both houses of the Republican con-
trolled Congress and, of critical importance, the agreement of a
Democratic president.* In light of the wariness of provinces toward
the CHST, even more remarkable is the virtually unanimous support
of the American inter-governmental lobby. The National Governors’
Association and the National Conference of State Legislatures, in
particular, were overwhelmingly in favor of the proposed reforms.*
Such interest groups made key interventions during the PRWORA
debate, advocating for the proposed TANF transfer to be a block
grantand a larger one at that, as well as for greater flexibility for states
to design welfare programs to their own specifications.

By all accounts, state governments wanted the devolution of
welfare policy. Part of the reason may be that they desired freer reign
to deregulate social provision, lower taxes, and thus become more
attractive to business. A buoyant economy and federal funding
commitments, atleast for the five year authorization period, reduced
state fears about inadequate funds for state-run social assistance
programs. Moreover, the political risk of loss imposition--that
scaling back social benefits might carry negative electoral conse-
quences--was more than offset by overwhelming public opinion in
favor of reform.*

Federalism post-PRWORA and post-CHST

With respect to inter-governmental relations, over the last de-
cade the Canadian and American variants of welfare reform have
had much in common. Both countries introduced block grant formu-
las for federal welfare contributions, an approach that offered an
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enhanced role for provinces and states in welfare policy-making and
administration. Sub-central governments have used that latitude to
promote rapid job entry among welfare recipients. The diversity of
provincial and state programs offered suggests that the promise of
greater control over policy-making autonomy has not been empty,
The results, too, have been much the same: since the introduction of
the CHST and PRWORA welfare caseloads have significantly de-
clined—by approximately one-third in Canada and one-half in the
US--though poverty rates have not.*

Yet the US federal government maintains a far more significant
presence in a devolved welfare policy environment than does its
Canadian counterpart. It is a telling difference that whereas the
CHST was introduced primarily as a way to reconfigure an existing
transfer arrangement between Ottawa and the provinces and territo-
ries, PRWORA was regarded more ambitiously as a matter of “end-
ing welfare as we know it.” Sustained federal involvement in
American welfare reform may be both cause and effect of such raised
expectations. State administered welfare programs operate under a
broad umbrella of federal regulation. Maintenance of effort expecta-
tions, specified percentages for moving welfare recipients into work,
strategies to reduce out of wedlock pregnancies, child support en-
forcement programs, stipulated teen parent living arrangements,
requirements for access to and spending of supplementary child care
funds--all of these are within Washington’s bailiwick. Failure to
comply brings the down the stick of reduced transfers. But there are
carrots, too, in the form of performance bonuses if states exceed
expectations. Washington’s oversight responsibilities are taken seri-
ously. Congressional committee chairs with legislative jurisdiction
over welfare policy have cautioned governors about surplus TANF
funds, which states are permitted to accrue in a reserve account to be
drawn down at a later date, as well as the practice of supplanting,
whereby states attempt to replenish their own budget lines with
TANF money, lest Capitol Hill reclaim excess funds or reduce its
financial commitment to the program.*

Compared to Canada, this centripetal tendency of American
federalism is striking. Washington imposes a maximum time limit
on the receipt of cash assistance, a stricture by which state govern-
ments must abide in order to receive the full federal transfer. Ottawa
prescribes no such limits and, with the exception of British Columbia,

Federalism Matters in Canada/United States / Harles/Davies 23



neither do the Canadian provinces. In the context of moving indi-
viduals from welfare into work, Washington defines what counts as
a work-related activity and limits a state’s ability to use job training
programs as a substitute for paid employment. In Canada, only
Ontario has a similar regimen. The reform agenda in the United
States aims at behavioral changes among welfare recipients. But
absent from Canada are stipulations dealing with teen-age mothers,
abstinence education, marriage promotion, and responsible father-
hood. And if Ottawa has restored some of its original cuts to welfare
spending in the CHST and has supplemented the transfer in other
ways, the reauthorization process in Washington aspires to welfare
standards which are stricter still. State development of self-suffi-
ciency plans for welfare applicants, higher minimum work expecta-
tions in order to access TANF funds, and narrower definitions of
work have all been vetted by Congress. Moreover, such changes are
to transpire without increasing the basic annual federal transfer and
in the context of a two year economic recession from which states
have only lately begun to emerge.

It is true, of course, that many US states have received waivers
from federal laws pertaining to welfare. When TANF was inaugu-
rated, states with existing AFDC waivers were permitted to continue
their exemptions for the duration of the original waiver period. By
2004 these waivers had expired in all but four states, though several
states have lobbied for renewal of the arrangement.*® Their efforts
have been superseded by the Bush Administration’s endorsement of
the “superwaiver,” anidea that found its way into the House version
of the failed 2004 reauthorization bill. The superwaiver would apply
to TANF, the CCDBG, and many other federal programs pertaining
to job training and homelessness. If states wished to be freed from
federal restrictions, governors, with the support of local officials
whose jurisdictions would be directly affected, would apply to a
relevant federal executive branch authority for waiver authorization.
The latter would have the power to grant the request without
consulting or needing the approval of Congress. The proposal is
controversial inasmuch as opponents of the measure fear that with-
out Congressional vigilance minimum federal standards for welfare
will be eroded, and that a reprioritization of federal social assistance
could free up state funds for purposes other than to help low income
citizens.
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In Canada, with the possible exception of the medicare issue,
there is no parallel debate. The provinces’ constitutional authority
over welfare, and a well-established practice of permitting provinces
to opt out of federal initiatives with full compensation in favor of
running their own program, means that such a discussion would be
otiose. Although Ottawa remains a principal funding source for
provincially administered weltare programs, it resists using its supe-
rior financial position to dictate provincial welfare policy. Quebec’s
refusal to participate in the federally initiated National Child Benefit
program is a case in point. No doubt the CHST presents provinces
with the difficult choice of how to distribute the block transfer
between the three policy areas for which it is intended--health,
education, and welfare. In the US, states are spared that dilemma
because they have a narrower range of spending options; they can
divert up to 30% of their TANF funds to related welfare programs,
but they cannot use, say, the greater portion of the transfer to cover
state Medicaid expenses. Given the overwhelming support of Cana-
dians for public health insurance, provincial spending on welfare
and post-secondary education has often been a casualty of the
competition for federal funds. But except for the principles of the
CHA and the ban on residency restrictions, the Canadian govern-
ment does not intervene directly in the formation of provincial
welfare policy.

The Impact of the Judiciary

Over the last decade, devolution in US welfare policy has been
paralleled by ajudicial environment more favorable to state preroga-
tives. A series of Supreme Court decisions have reduced the scope of
Congressional legislation in the interest of state authority. For the
first time since the early New Deal, the Court has invalidated federal
statutes enacted pursuant to the interstate commerce clause of the
Constitution (article I, section 8)}—a basis on which Congress has
claimed authority to implement national policy over and above state
law.* Court decisions have tended to give states immunity from
suits brought by private citizens and based on federal legislation—
e.g. with respect to laws regarding violence against women, age
discrimination, and language discrimination.* The Court has also
ruled that state legislatures and state executives cannot be “comman-
deered” by Congress to act in accordance with Congressional in-
structions or assist in the enforcement of federal law.* Finally, the
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Court has adopted a new and strict standard of review—"congru-
ence and proportionality”--for Congressional action taken under
section five of the fourteenth amendment, a provision thatempowers
Congress to enforce the equal rights, equal protection and due
process clauses of the amendment by appropriate legislation.”

Over the past decade, the Canadian Supreme Court, too, has
made several rulings impinging on federalism. But among the
highest profile of these cases only one, Her Majesty the Queen v.
Powley (2003), which elaborated the constitutional right of Aborigi-
nal peoples to hunt for food notwithstanding provincial restrictions,
would seem to assert the power of the national government over the
provinces. Two further decisions, the reference case on same sex
marriage (2004) and that establishing the right of citizens under
Quebec’s Charter of Human Rights and Freedoms to purchase pri-
vate health insurance and pay private providers for services covered
under Medicare, Chaoulli v. Quebec (2005), would seem to acknow]-
edge the ability of provinces to determine their own policy priorities.
In the case of same sex marriage, the Court argued that the federal
covernment had the authority to amend the legal definition of
marriage, but that the equality provisions of the Canadian Charter
did not obtain since Ottawa had already accepted the rulings of
provincial courts that a change in the definition of marriage was
required. At the time of the reference decision, since seven of ten
provinces had already recognized same sex marriage, itis hard not to
conclude that policy in the majority of provinces helped drive the
federal government’s approach. With respect to Chaoulli, although
the government of Quebec lost the ruling, the determination was
made on the basis of Quebec law. The constitutional door appears
open for any other province that might seek to challenge the stric-
tures of the Canada Health Act.

It is difficult to know whether this evolving judicial environ-
ment has had direct application to the matter of welfare reform.
Canadian and American judiciaries have been reluctant to assume a
national legislative role and create new welfare entitlements from the
bench. Hence the Supreme Court of Canada denied a recent appeal
made under the Charter of Rights and Freedoms in support of the
right to an adequate level of social assistance for individuals in need
(Gosselin v. Quebec [Attorney General], 2002). Yet each judiciary
would seem to have had a mildly nationalizing effect on welfare
policy. Both courts have upheld constitutional guarantees to proce-
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dural and civil rights and enforced sub-central government compli-
ance with existing statutory law. The US Supreme Court has ac-
knowledged the right of publicly funded legal assistance attorneys to
bring litigation that challenges state welfare rules (Legal Assistance
Corporation v. Velazquez, 2001). The Canadian Supreme Court has
taken up a ‘spouse in the house’ case on appeal from the Ontario
Appeals Court concerning the right of single mothers to the same
standard of social assistance regardless of whether they are cohabit-
ing; the lower court ruled that notwithstanding Ontario’s welfare
regulations, under the Canadian Charter of Rights and Freedom’s
Equality clause a cohabiting partner’s assets should not be factored
in when determining benefits (Falkiner v. Director, Income Mainte-
nance Branch [2002]). And judiciaries in both countries have been
active in ensuring the adequacy of notices of sanction to individuals
for failing to comply with the terms of their social assistance and have
enforced the right of welfare recipients to fair hearing state appeals
processes when benefits are denied. In this manner North American
judiciaries have leveled potential benefit losses due to the devolution
of welfare policy.”

Still, there are important differences in kind between the rulings
of American and Canadian courts. In general, US courts have ap-
peared more willing to redress the welfare related grievances of
individuals against any tier of government and have intervened in the
direction of national uniformity. In large part this is because, unlike
Canadian provinces, American states have de facto but not constitu-
tional responsibility over welfare. The US Supreme Court has deter-
mined that welfare benefits cannot be withheld without due process
(Saenz v. Roe [1999]; Goldberg v. Kelly [1970]), and it has denied the
rights of states to restrict welfare benefits to individuals on the basis of
durational residency requirements (Shapiro v. Thompson [1969]).
True to the principle of parliamentary sovereignty, the latter restric-
tion is similarly rejected in Canada—but as a mandate from Ottawa,
not on the basis of a judicial decision with nationwide implications.

The Power of the Purse

In assessments of federalism, it is important to follow the
money. Economics is the wild card of inter-governmental power
relationships. As the construction of the welfare state in the US and
Canada well illustrates, financial transactions between central and
sub-central governments help to forge and sustain patterns of politi-
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cal influence. Among Americans and Canadians alike, much of the
present public discourse about federalism and social policy concerns
not only jurisdiction but revenue.”

Due to the sluggish American economy of the recent past as well
as a 28% per capita increase in state spending across the 1990s, many
states are facing enormous deficits. During the early years of TANF
when the American economy was strong, states placed unused
transfer money in a reserve fund for future contingencies. They drew
on these accounts to increase expenditures on a variety of PRWORA
related programs. Since 2001, though, states have regularly spent
above what the block grant, supplementary grants, performance
bonuses, and reserve funds can give them-—US$1.6 billion morein FY
2002. Atthebeginning of FY 2004, aggregate state revenues exceeded
expenditures by an estimated US$70-80 billion, or between 14.5%
and 18% of all state budgets.® Although tax receipts are up for the
first time in three years, 33 states still project shortfalls for FY2005.%
As every state but Vermont requires a balanced budget, revenue
enhancing actions must be taken and programs must be cut. Educa-
tion and Medicaid payments are the states’ major concerns, but
welfare spending seems especially vulnerable.

In light of an increasing number of Americans in economic
distress, the financial strain on the states is beginning to show.
According to OECD data, between 1995 and 2001 the relative US
poverty rate grew from 16.7% to 17.1% of the population.** Using a
different measure, the US Census Bureau reports that poverty in-
creased in the subsequent two years as well, while over the last three
years food stamp usage has increased by 35%.” Nationwide the
number of welfare caseloads has dropped every year since the
PRWORA’s enactment and now stands at slightly less than half of the
total for 1996. Yet in 2002-03, caseloads rose in twenty-four states.”
During that same period thirty-five states pared their TANF funded
programs including child care, welfare to work programs, and basic
cash assistance.” The unpredictability of long-term federal funding
and program expectations, given Congress’ repeated failure to reau-
thorize TANF for a full five year term, makes state officials especially
anxious. Should they determine that welfare policy devolution
simply means that Washington intends to make them do more with
less, they may become less willing to accept national mandates over
reform.
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Canadian provinces are in a financial position only slightly less
vulnerable. This is largely due to provincial control over a greater
number of revenue streams and the relative health of the Canadian
economy. Yet six of the provinces ran deficits during the 2003-04
financial year.”® OECD data for 2001 reveal a pre-tax relative poverty
rate of 10.3%, the number of individuals in poverty having increased
from 9.5% in 1995; using a ditferent measure, Statistics Canada
confirms the trend.” Partly in response, between the 1995-96 and
2001-02 financial years, cities and provinces boosted spending on
health and welfare by more than 30%, almost double the increase in
their aggregate budgets. During that same period, Canada’s federal
government increased its total spending by only 3.6%. If Ottawa
appears a bit more generous than it was during the mid-1990s, it has
nonetheless offloaded responsibility to the provinces withoutequiva-
lent compensation over the course of the CHST.

The provinces rely heavily on the CHST, in most cases accom-
panied by equalization transfers, to fund the social programs they
choose to run. Aslong as that is the case, they can never be entirely
free from Ottawa’s potential influence. In the 1990s, once the federal
accounts were in the black, Ottawa embarked on funding initiatives
regarding income assistance (National Child Benefit), health (home
care, prescription drugs)and post-secondary education (Millennium
Scholarships, Research Chairs). All of these touched on the CHST.
The SUFA and more broadly the 2002 proposal for an inter-govern-
mental Council of Federation were motivated by the provinces’
recognition that the federal spending power can be used as a wedge
to reduce provincial independence. When it comes to spending the
surplus, however, Ottawa remains disciplined by the imperative of
balanced budgets, debt reduction, and reduced taxes. Increasing
resources for social programs other than health are unlikely to be
high on the federal government’s agenda.

IV. THE POLITICAL-CULTURAL CONTEXT OF
FEDERALISM
Political structures and policies are animated by a country’s
political culture--the attitudes, beliefs, and values of the citizenry
regarding the nature of government, an individual’s role in the
political decision-making process, and desired policy outcomes. S.
M. Lipset’s well-known saw that Americais the country of revolution
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whereas Canada is the country of counter-revolution is pertinent in
this regard.* Historically, Canadians have been favorably disposed
toward political order and the traditional elites who preserve it, to
collective rights and the claims of community, to the appropriateness
of using state power to achieve the public good, and arguably less
inclined to defer to the market. By contrast, American political
culture may be characterized as Lockeanism with a populist twist:
individualism, freedom from the state, equality of opportunity,
confidence in markets, and participatory democracy.”

Welfare states expanded among and within industrial democ-
racies because the programs they instituted were a means of securing
political legitimacy, citizens affirming the state’s moral authority to
rule as a quid pro quo for valued social norms and benefits.*> Thus,
to be considered equally legitimate, the deconstruction of the welfare
state must be defended in terms of the characteristic political value
scheme of a country. In Canada, the national government presented
the CHST as a matter of fiscal and constitutional probity rather than
recasting a long-standing public commitment to Canada’s neediest
citizens. Conversely, in the run up to the PRWORA American offi-
cials, in good populist fashion, championed the devolution of wel-
fare responsibility to the states as an instance of bringing government
closer to the people--with accompanying strictures against laziness
and promiscuity.®

Governments operate within a climate of opinion that limits the
range of the policy options they can pursue. It may be a concession
to a Canadian idea of collective responsibility for the less tortunate,
that the degree to which Canada has scaled back the welfare state is
less extreme than in the US. In relative terms, Canada and the US
represent the individualistic market-based approach to welfare ar-
ticulated in Gosta Epsing-Andersen’s famous typology of welfare
regimes—Iliberal, conservative, and social democratic.** Still, Canada
is less solidly liberal than the US. Poverty rates are higher in the US
than in Canada, yet American governments spend proportionately
less on all social services, save health, than their Canadian counter-
parts--0.5% to 2.7% of gross domestic product, respectively.” Fur-
ther, transfer and tax policies on reducing relative poverty, including
child poverty, are roughly twice as efficacious in Canada as in the US;
economic analyses tend to agree that these measures reduce the
number of individualsin poverty by about half in Canadabut by one-
quarter or so in the US.** American welfare reform emphasizes
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moving as quickly as possible from state support to work, even
unpaid work. Receiptof benefitsissubject to a nationwide time limit;
welfare delivery services are frequently privatized; the federal trans-
fer is frozen; eligibility for social assistance and benefit levels varies
significantly between states. All of this speaks to the American
preference for bootstraps individualism and market-based justice.
The cumbersome title of the watershed American reform legislation,
the Personal Responsibility and Work Opportunity Reconciliation
Act, drives home that message. The assistance given to needy fami-
lies, as TANF denotes, is decidedly temporary.

Privatization of welfare is an American distinctive. Among
advanced industrial states, including Canada, the US is a laggard in
direct public welfare expenditure. It is not so peculiar, however, in
terms of the total amount of expenditure on welfare-related services.
That is because the US heavily weights private social protection, of
which private health insurance is the best example, in the welfare
equation. ® Private actors, especially employers, account for more
than forty percent of American social spending disbursements com-
pared with less than a fifth in Canada.”® But welfare in the US is
privatized in another way. The willingness of American govern-
ments to wed political power to private ethics is a function of the
moralism of American public discourse and speaks to the heightened
place of religion in American politics. Welfare provisions that
reward certain types of private behavior—abstinence, marriage,
responsible fatherhood--are characteristic of the American reform
landscape. Moreover, the involvement of religious organizations in
the public administration of welfare with respect to job training,
transportation services, housing assistance and childcare is fairly
common in the US but rare in Canada.

Federalism can manifest itself as an expression of a political
cultural preference for limited government. That conviction is more
profound in the US, perhaps, where Madison provided federalism’s
original ideological justification, than in Canada, where federalism
was largely a pragmatic response to the distinctiveness of Quebec. In
principle, federalism accommodates plural centers of social policy-
making, as sub-national governments tailorlegislation to the particu-
lar needs of their citizens. Yet in those instances where minority
groups are territorially concentrated in certain political jurisdictions,
or when the laws affecting those groups become wildly divergent

Federalism Matters in Canada/ United States / Harles/Davies 31



across jurisdictions, questions of equality in a federal state become
especially poignant.

Though a full treatment of the cultural, ethnic and racial context
of welfare policy in North America is beyond the scope of the present
discussion, it must be noted that fundamental social differences
between the US and Canada have had a formative effect on inter-
governmental relations. American federalism and welfare policy
have shaped and been shaped by the uniquely difficult relationship
of Black and White Americans. In the 1950s and 1960s, for exa mple,
southern states and the senators who represented their interests in
Washington were reluctant to approve federal welfare initiatives for
fear of driving up the cost of cheap, largely black labor and thereby
losing market advantage. Over the last fifty years or so, however, the
general trend has been toward a nationalization of social policy,
including welfare, in the interest of the African-American minority.
For that reason, in the US the current redefinition of the welfare state
has a racial dimension. Given that African-Americans are among
those citizens hardest hit by poverty, that they are residentially
concentrated in states with the harshest welfare provisions, and that
they are the ethno-racial group most likely to be cut-off from income
assistance, in the US devolution comes at the cost of the minority. *
Alternatively, Canada’s largest socio-cultural minority, its
Francophones, have been a force for political decentralization. In
recognition of Quebec’s peculiar status as one of the Canadian
confederation’s four founding governments and the primary place of
residence of one of Canada’s three founding peoples--French, En-
glish, and Aboriginal--Ottawa has devolved important aspects of
social policy to the province. Quebec has resisted national social
assistance initiatives, asits decision to opt out of national pension and
child benefit plans suggests. The result has been an overall asymme-
try in federal-provincial relations. Since other provinces, often in
response to Quebec’s prerogatives, have demanded and received
similar policy autonomy from Ottawa, Quebec’s importance as a
catalyst of decentralization is magnified. Granted, there is no small
controversy about the status of Anglophone, Allophone, and First
Nations minorities within Quebec. Yet if in the US “states’” rights”
conjures up images of police barring the schoolhouse door to minor-
ity children, in Canada provincial rights with respect to Quebec may
be understood as a means of securing Francophone linguistic and
cultural well-being.
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Federal regulations concerning inter-governmental transfers
reflect and embellish national preferences as to how federalism
should work.”” What Weaver calls the “federalism trap” in social
policy-making, a question of how much geographic variation is
permissible in benefits, eligibility and administration, seems far
more troubling to Canadians than Americans.”’ There is no Ameri-
can equivalent to Canada’s regional equalization transfer, which, in
principleifnotin practice, provinces may use to promote comparable
levels of social assistance without introducing disparate levels of
taxation. The closest the US may have come to such an arrangement
was the establishment by the Nixon Administration, in 1972, of
general revenue sharing with the states. That program was never
intended to make state-based social services similar in benefit level.
It ended in 1986 due to Congress’s unwillingness to transfer further
funds given a national budget deficit. It is not surprising, then, that
in 2003 the maximum annual TANF and food stamp benefits foraone
child, single parent family in the continental US ranged from a low of
US$4776 in Mississippi to a high of US$8568 in Vermont.” During
that same year and for that same kind of family, in Canada total
welfare assistance including provision for the purchase of food and
exclusive of tax credits, varied from a low of C$8794 in Alberta to a
high of C$11,646 in Newfoundland and Labrador—a much narrower
band of difference.”

Canadian and American political cultures are not uniform. A
federal state encompasses a variety of cultural and ideological per-
spectives, some of which will be territorially specific. To the degree
that such regional outlooks on political problems and priorities find
expression through the institutions of provinces and states, social
policy will vary across jurisdictions. V.O. Key’s seminal study of
southern US politics, which traces the relationship between political
culture, single party state dominance, and public policies disadvan-
tageous to low-income voters, and Daniel Elazar’s articulation of
America’s three regional political cultures—individualistic/ market-
based, moralistic/communitarian, traditional/elitist-deferential—
foreshadow much of the current public discourse about culture wars
and “red” and “blue” states.” Canadian scholars have given equal,
if not more, attention to the possibility of sub-national political
cultures as informed by a province’s or region’s distinct historical
experiences, immigration and emigration, economic bases and de-
velopment strategies, class composition, patterns of party competi-
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tion, and relationship with the central government.”” A recent
statistical analysis of welfare spending differences between Ameri-
can states finds that independent of a state’s fiscal capacity or the
need of its most disadvantaged residents, policy choices regarding
support for cash assistance are most influenced by the ideological
views of elected officials.” Similarly, a study of variations in Cana-
dian social policy reveals that whereas Alberta departs from the
Canadian norm in pursuing a stingier US-style of reform, welfare
policy in Quebec bears several similarities to the social democratic
model of Scandinavian states.”” Ideologically, Alberta is the most
American of all Canadian provinces, in large part because of heavy
cross-border migration in the late 19" and early 20* centuries, and it
has a long tradition of one-party right-wing Social Credit and Con-
servative rule of which the neo-liberal Klein government is the latest
manifestation. In view of Quebec’s linguistic and historic particulari-
ties and the desire of its governments since at least the 1960s to have
the province recognized as a nation, it is understandable that Quebec
might take a more gentle and comprehensive approach to reform in
the interest of a projet sociale.

Nevertheless, despite the fact that provinces can customize
welfare reform to their own specifications, and though Washington'’s
sustained intervention in state welfare policy might lead one to
expect otherwise, itis Canada, not the US, where welfare benefits and
programs departleast from nationwide norms. Provincial approaches
to social assistance are more similar to each other than they are to the
United States as a whole.” Informed speculation to be sure, but it is
not difficult to detect in this the enduring effect of separate sets of
national values.

CONCLUSION

Not so long ago many students of politics, especially American
politics, found federalism inappropriate to the problems of modern
governance.” More recently, given trans-national markets in trade
and investment, scholars have questioned the enduring significance
of political boundaries of any sort. But if anything, globalization has
invigorated federalism. In part, this is simply because in the effort to
balance their accounts central governments have downloaded spend-
ing programs to sub-central jurisdictions. More positively, the
economic development strategies of sub-central governments have a
growing cross-border dimension, enhancing their autonomy from
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national government and from each other.*® And for citizens who feel
alienated by impersonal market-driven economies, sub-central gov-
ernments may promise a greater sense of political ownership and
control. In short, federalism remains a crucial link between the
imperatives of globalization and the domestic policy environment.

No doubt the macro-economic context of welfare reform in
North America impinges on the capacity of Canadian and American
governments to shape policy. In the view of deficit hawks in Ottawa
and Washington, a global mandate for market competitiveness has
required major changes in how--and how much—welfare has been
funded by central governments. If Canadian and American per
capita welfare spending hasincreased since the CHST and PRWORA,
itisnot only due to welfare policy design, specifically those economic
incentives aimed at reducing welfare caseloads, but also to economic
expansion and the high labor market demand essential to speeding
the transition from welfare to work.

Yetin a federal state no less than any other, policy outcomes are
not simply the product of brute economic forces. Political structures
have an independent effect on political outcomes.®! Public policies
affect the operation of federalism, as the instance of African-Ameri-
cans and Quebec Francophones well indicate, but so are those
policies changed by the federal systems of government within which
they are expressed. This reciprocal relationship offers a rejoinder to
the direst predictions of convergence made by students of globaliza-
tion. If countries undertake political and economic reform in re-
sponse to common global economic impulses, the institutional pro-
cesses--including federalism--whereby the policies are implemented
and thus the policies themselves will continue to differ. That Cana-
dian provinces have the authority to tailor their own welfare pro-
grams largely independent of Ottawa, whereas American states are
constrained by a US federal government that insists on strict time
limits and work expectations for receipt of benefits, is certainly
important to those individuals for whom the policies are intended.

Inter-governmental relations are not self-contained. Federal-
ism is part of a constellation of forces, structural, cultural and social,
that over time have informed the nature of social assistance in North
America. The sum of these influences obliges a more centralized
version of federalism and welfare reform in the United States than in
Canada. One must qualify the extent to which provinces and states
can be, in the famous phrase of Justice Brandeis, “laboratories of
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innovation.” Precedent builds momentum for approaching new
policy challenges in time-honored ways. In many cases, states and
provinces took the occasion of the PRWORA and the CHST to
institutionalize practices that were already in place. But if welfare
policy is path dependent, so is federalism. Discrete historical trajec-
tories prejudice certain types of inter-governmental interaction--
Washington-centered in the US, more province-centered in Canada-
-that are difficult to shift. Precisely because of divergences across
time in the character of American and Canadian federalism, in the US
the terms of welfare reform have been national in scope, subject to
sustained federal involvement in policy-making, whereas Ottawa
has had a much lighter touch.

Among individuals worried about the creeping Americaniza-
tion of Canada, evidence of these idiosyncrasies should be reassur-
ing, Common policy inclinations do not necessarily resultin homog-
enous policy processes or outcomes--differences between Canadian
and American political institutions and culture are too resilient for
that. With respect to welfare reform, Canada is not in particular
danger of becoming Americanized. But neither, with respect to
federalism, is the US likely to become Canadianized.
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AFDC
BNA
CAP
CCDBG
CHA
CHST
EITC
EPF
JCPC
MOE

POGG

PRWORA

SUFA

TANF

ANCRONYMS

Aid to Families with Dependent Children
British North America Act

Canada Assistance Plan

Child Care and Development Block Grant
Canada Health Act

Canada Health and Social Transfer
Earned Income Tax Credit

Established Program Financing

Judicial Committee of the Privy Council
Maintenance of Effort

Peace, Order and Good Government [Clause of
Canadian Constitution]

Personal Responsibility and Work Opportunity
Reconciliation Act

Social Union Framework Agreement

Temporary Assistance to Needy Families
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