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INTRODUCTION

In August, 1989, Hydro-
Quebec and the New YorkPower
Authority signed the largest ex-
port contract in Canadian his-
tory, totalling $17 billion(Cdn)
over a 21-year period. Two and
one-half years later, following
months of tumultuous interna-
tional debate over the economic
and environmental aspects of this
agreement, New York Governor
Mario Cuomo accepted the ad-
vice of the Power Authority and
refused to sign the final imple-
menting contract. What prompt-
ed such a dramatic reversal?

Canadian electricity ex-
ports to the U.S. have become
one of the most salient issues in
Canada-U.S.relations. A decade
ago, bilateral electricity tradewas
rarely discussed outside of elec-
tricutility circlesand government
regulatory offices. Today these
sales of electric power touch on
many of the fundamental issues
facing Canadiansand Americans.
How should natural resources be
managed for future generations?
What are the appropriate roles

*A list of acronyms used in this article is provided on page 27.
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for provincial, state, and federal governments? What are the ri ghts of
Native peoples? How should regulated monopolies price their product
forexportmarkets? How farshould the U.S. goin making judgmentson
Canadian energy policies? How farshould Ottawa goin structuring the
conditions underwhich Canadian electric utilities (or“hydros”) may sell
to American buyers? And, for good measure, electrici ty tradein eastern
Canada is inextricably bound to the broader influence of Quebec’s
nationalism, since Quebec’s Quiet Revolution transformed Hydro-Que-
becfromaninsignificant provincial crowncorporationinto a formidable
instrument of francophone economic development.

This essay traces recentdevelopmentsin Canada-U.S. electricity
trade and emphasizes major changes which have occurred since 1985,
Electricity trade is now shaped by Canadian export screening and
environmental review policies. These policies have been marked by a
shifting balance of forces between federal and provincial authoritiesand
rising demands by Native groups for control over hydro development
and exports. These associated questions have become supremely impor-
tant, of course, with regard to the major exporting province, Quebec,
because the issue of environmental review has now merged with the
fundamental constitutional struggle between Quebec and the federal
government. In the words of a former Quebec environmental policy
official, “thereisanimmense constitutional problem which is now being
played out in the environmental arena.”! As well, rising demands by
Native groups for autonomous powers have greatly influenced the
export screening and environmental policies affecting electricity trade.

The paper concludes with a consideration of environmental
issues in the United States as they affect American imports of Canadian
electricity. The environment is not as pressing an issue for American
importers of Canadian electricity at the present time, since no U.S.
federal review is needed for these imports and state laws do not require
any review of the environmental effects in areas beyond astate’s borders.

William F. Averyt is director of Canada-LLS. business studies in the
Canadian Studies program at the University of Vermont and associate professor
in the School of Business Administration there. Heis the author of Agropolitics
in the European Community (Praeger, 1978), and editor of Canadian-U S,
Telecommunications in a Global Context and Managing Global Tele-
communications: North American Issues. He has published articles on
Canadian energy, trade, and other international issues in the Columbia
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Only the environmental effects within the importing state are presently
considered by state regulatory commissions. Rising public interest in
environmental issues, however, is compelling state governments and
publicservice commissions to pay careful attention to theenvironmental
costs of imported power, evenif those costs occurexclusively in Canada.

GROWTH OF CANADA-U.S. ELECTRICITY TRADE

Canada-U S, electricity trade is almost a century old, beginning
in the early 1900s when Ontario and New York established interconnec-
tions at the Niagara Falls generating facilities. This trade remained small
until the energy shocks of the 1970s, when Canadian power sales to the
U.S. grew rapidly. Formostof this century Canadian and U.S. shipments
of electricity were equal, with flows occurring in different directions at
various points along the international border.?

Beginning with the turmoil in world energy marketsin theearly
1970s, Canadian exports of electricity to the U.S. rose sharply as Ameri-
can utilities looked for cheaper and more reliable sources of power
(Figure 1). Canadian hydros undertook new construction programs
such as the mammoth James Bay developmentin northern Quebec, and
these permitted rising sales to the U.5. In eastern Canada, the size of the
untapped resources was enormous: in the mid-1980s, for example,
Quebec was considering adding 20,000 megawatts to its generating
capacity through long-term development projects. This equalled the
entire capacity of New England utilities contributing to the New Eng-
land Power Pool and servingaregional population equal to one-half that
of all of Canadal®

In the early 1980s the focus of Canadian exporters shifted from
almost exclusive use of interruptible contracts to firm sales, whereby the
Canadian seller guaranteed the American purchasing utility a specified
power level with draconian financial penalties for failure to deliver on
request of the buyer. Since the mid-1980s several important firm
contracts have been signed with American customers, although inter-
ruptible transactions still represent the more important method in
Canadian exports, remaining more than half of all exports in 1989.
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FIGURE 1
Canadian Electricity Exports and Imports, 1960 - 1991
50+
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Provinces vary widely in their export strategies: in the mid-1980s,
Quebec pursued a determined strategy of shifting toward firm export
contracts, while Ontario, Saskatchewan, and British Columbia contin-
ued to have very small shares of firm contract commitments (Table 1).

TABLE 1
FIRM AND INTERRUPTIBLE CANADIAN
ELECTRICITY EXPORTS, 1989

Firm Interruptible Firm Interruptible

(GWh) (Percent)
New Brunswick 2,399 2,055 50 50
Quebec 4,930 776 86 14
Ontario 330 2,383 12 88
Manitoba 243 985 20 80
Saskatchewan 0 10 0 100
British Col. 476 3,874 11 89

Source: National Energy Board data, cited in Canada, Department of
Energy, Mines, and Resources, Electric Power in Canada, 1989 (Ottawa:
1991), 59.
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But the optimistic growth scenarios marking the mid-1980s did
not hold. Electricity exports from Canada peaked in 1985, totalling 41.4
GWh, with net exports earning $1.4 billion(Cdn). In the late 1980s gross
exports declined precipitously. Low water conditions in Quebec,
Manitoba, and Newfoundland, operating difficulties inOntario’s nuclear
facilities, and higher than anticipated domestic demand reduced the
amount of electricity for export. Ontario and Quebec turned to the U.S.
toimport large amounts of electricity in 1990 and 1991 (Figure 2). At the
same time, the northeast U.S. was entering a severe recession, shrinking
electricity markets, while the attractiveness of natural gas as an alterna-
tive fuel increased.

FIGURE 2
Canadian Electricity Trade, 1980 - 1991, C$ Million

To appreciate the severity of the fall in Canadian electricity
exports, one may compare the actual net export figure of 9,715 GWh in
1989 with overly optimistic projections made by officialsin both nations.
In 1986 the U.S. Department of Energy’s Energy Information Adminis-
tration (EIA) projected that Canadian exports would reach 49,000 GWh
in1990and 54,400 GWhin1995.* Asrecently as 1988 the National Energy
Board of Canada (NEB) projected net exports for 1990 in the range of
44,000 GWh, widening to a range of 45,300 to 70,800 GWh by 2005.5
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In addition to the rapid and unexpected change in economic
conditions which undermined the mostcareful forecasts, broader forces
were challenging the new energy projects on the drawing boards in
Canada. Native peoples opposed new hydro projects in Quebec,
Manitoba, and British Columbia as part of a fundamental questioning of
their relationship to the Canadian political system. On the American
side of the border, federal regulatory changes underway since the late
1970s were pushing U.S. electric utilities—the customers for Canadian
electricity—away from large contracts for firm power stretching over 20
or 30 years. Instead, American federal and state regulators aimed to
transform U.S. utilities into market-driven buyers and producers of
electricity, responding quickly tochanges in the energy markets, fiercely
competing with other energy sources and rewarding their individual
and corporate customers for far-reaching conservation measures. This
meant that US, utilities became increasingly reluctant to lock them-
selves into long-term contracts with Canadian hydro exporters.®

Itis against this backdrop that the most dramatic confrontation
in bilateral electricity trade unfolded in the early 1990s.

ORIGINS OF CANADIAN ENVIRONMENTAL
REVIEW POLICIES

Comprehensive Canadian environmental reviews at the federal
level began in June, 1984, during the closing days of the Trudeau
government when the cabinet issued an order-in-council’ establishing
guidelines for all federal departments and entities under the Environ-
mental Assessment Review Process (EARP). The reviews would be
coordinated through the Federal Environmental Assessment Review
Office (FEARO). For several years, federal departments considered
these reviews discretionary. FEARO did not conduct reviews indepen-
dently but only at the request of specific departments.® The process was
widely criticized as weak and uncoordinated.

Canadian federal court rulings on two dam construction projects
in1989 and 1990 radically altered the interpretation of Ottawa’s respon-
sibilities in a field in which it had previously deferred to provincial
authorities. Thecourts found thatthe federal government was negligent
in its reviews of the Oldman River dam in Alberta and the Rafferty-
Alameda dam in Saskatchewan. The courts ruled that the 1984 guide-
lines were binding rather than discretionary: Ottawa had to conduct
reviews whenever construction projects impinged on areas of federal
responsibility, such as federal lands, Native lands, inland fisheries, and
navigable waters.
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This unexpected activism shown by the federal courts surprised
many federal and provincial officials. One senior official in Environ-
ment Canada had expressed the consensus prevailing before 1989:
“NEPA [the U S. National Environmental Protection Act] works because
of pressure from the courts, but in Canada judicial review is much less
likely to second-guess administrative judgments....”” The Oldman and
Rafferty decisions drastically changed the rules of the environmental
game. Since the Oldman and Rafferty-Alameda projects are being built
by provincial governments, they now feara move by Ottawa to expand
federal powers into the natural resource area, a domain granted to
provincial governments by the constitution.”

What had begun as an environmental issue in the mid-1980s,
when groupssuch as Friends of Oldman River first prepared theirattack
on the project, now entered the constitutional debate over the very fabric
of Canada. The directimplication of the Oldman and Rafferty decisions
is that Ottawa may be able to block Quebec’s megaproject of the 1990s.
As federal officials struggled to find an acceptable course, interprovin-
cial rivalries spilled overinto the debate. Many Albertans, for example,
charged thatOttawa treated the western dam projects more harshly than
it planned to do for James Bay IT even though the Oldman dam would
flood less than 10 square miles, and James Bay Ilalong with other smaller
projects in Quebec, when completed, would flood 12,000 square miles.M
Albertans point to perceived anti-western bias in the entire EARP
process. “Of 23 environmental review panel reports from 1975 to 1982,
no fewer than 21 concerned western or frontier projects.” Yetno review
was conducted of any large Quebec or Ontario industrial scheme, not
even of Ontario’s nuclear power project.”?

Looming behind the Oldman Riverand Rafferty courtdecisions
was the real flashpoint, the next steps regarding regulation of the vast
James Bay projects in northern Quebec. Ottawa and Quebec skirmished
for two years over the nature of federal participation inan environmen-
tal review. By late 1990 the principle of a joint review had been agreed
upon and in 1992 an accord for a comprehensive review of Phase IT and
Grande Baleine wassigned by Ottawa, Quebec, and the Cree. This plan
encompasses five different environmental review procedures, four of
whichare covered by the James Bay and Northern Qu ebec Agreementof
1975 which laid the legal framework for hydro development in the
northern region, and oneis implemented under the EARP following the
1984 order-in-council.

Until 1992, environmental reviews lacked a firm grounding in
legislation which stood up to parliamentary scrutiny and gathered afirm
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grounding in public consensus. The absence of governing statutes
became even more noticeable after 1989 when federal courts, responding
to environmentalists” appeals, embarked on an activist course which
changed environmental reviews from optional to mandatory responsi-
bilities of the federal government. The Mulroney administration moved
todevelop federal legislation for the environmental review process, and
the House and Senate passed Bill C-13 in 1992,

The centerpiece of federal environmental review policy is the
Environmental Assessment Review Process (EARP).® EARP must be
undertaken for federal construction projects or for projects affecting
areas of federal responsibility, such asnavigable waters or Native affairs.
EARP is now required whenever a federal department (this term also
includes federal agencies, boards, and Crown corporations) hasjurisdic-
tional responsibilities affected by construction projects. Projects requir-
ing environmental assessments may include those undertaken by pri-
vate companies, provincial or federal Crown corporations, or other
entities of the provincial or federal governments. Sometimes the same
federal department may be the builder of the project as well as the
department having jurisdiction touched by environmental impacts of
the project.

The EARPand FEAROroles have been under review since 1987,
with rising public concern that the existing EARP procedure is reactive
and ad hoc, valuing consensus over achievement of policy goals, too
politicized and not transparent enough for public input. Here is a brief
sample of concerns:

The [current environmental impact assessment process]
that exists today is proponent-driven and weighs long-
term economic benefits againstshort-term environmental
impactor damage, when in factitshould be the other way
around. . . .[because of the present political framework]
decisions on whether or not projects go ahead are being
delayed unreasonably and in many cases pass all the way
to the ministerial level, where a whole new set of highly
politicized considerations enters in.1¢

[Regarding panel reviews, usually headed by regional
FEARO directors:] Itis too much to expect a middle-rung
bureaucrat to come outagainsta megaproject [which] the
Prime Minister, the government and perhaps even his
own department are on the public record as supporting,
perhapsevensubsidizing. Panel chairmenshould beable
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to resign their posts on matters of principle without
having toworry about ruining their civil service careers.”

FEARO itself admits the difficulty of enforcing EARP throughout the
numerous federal departments and agencies involved. As one FEARO
official noted, “All decisions made by the federal government are,
theoretically, subjectto EARP.” But the image of “endless consultation”
and “thick reports,” he noted, “has in the past caused federal decision-
makers to be less than enthusiastic about embracing EARP as a useful
planning tool.”*®

ELECTRICITY EXPORTS AND ENVIRONMENTAL
POLICY

Until the Oldman and Rafferty court decisions requiring envi-
ronmental reviews by all federal departments, Ottawa did not examine
electricity exports for environmental impact. The National Energy
Board had previously reviewed these exports for security and economic
considerations, and eventhe NEB’s grounds for review werereduced by
the 1989 Free Trade Agreement (FTA). However, through the Oldman-
Rafferty decisions, the courts have imposed environmental review
responsibilities on the NEB.

The National Energy Board regulates Canadian exports of elec-
tricity, subject to the changes made by the FTA. The Agreement forbids
minimum export prices for electricity; it also removes the National
Energy Board'’s third price guideline, which required exported power to
be priced near the level of the least cost alternative for the American
purchasing utility.*

In the late 1980s, the Mulroney government relaxed many of the
Board’s oversight procedures in amove to deregulate electricity sales to
the U.S. in the same spirit as natural gas or oil deregulation. Atthe same
time, environmental review responsibilities were actually added to the
mandate of the Board by the government, again reflecting the growing
importance of environmental values among the Canadian public. This
began in October, 1988, before the federal court decisions of 1989-1990
requiring environmental assessment by all federal government entities,
with Energy Minister Masse’s new Canadian Electricity Export Policy.

The linkage of environmental screening functions with the
traditional export monitoring role of the Board rendered its mission
more complex. The new authority put the Board in the position of facing
potential conflicts on environmental grounds with provinces eager to
develop their electricity-generating resources for American markets.
The constitutional reservation of resource powers to the provinces was
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the general point of contention; the specificand explosive decision facing
the Board in 1990 concerned Quebec’s commitment to expand Hydro-
Quebec’s facilities through the Great Whale and Nottaway-Broadback-
Rupert projects in the northern regions.

Thetraditional understanding of provincial authority over natu-
ral resources was drastically altered in 1990. The Oldman River and
Rafferty-Alameda federal court decisions made the EARP procedure
mandatory fora projectsuch as James Bay II. Bill C-23, the implementing
legislation for the Free Trade Act, was passed in March, 1990. It was
followed by the implementing regulations which the National Energy
Board issued in June, 1990. In effect, the Board found itself in a new and
uncomfortable role: in spite of the general deregulation of electricity
marketssince the issuance of the new Canadian Electricity Export Policy
in 1988, the Board was now faced with the task of acting as gatekeeper
for electricity exports with regard to environmental questions, arespon-
sibility for which neither its institutional history nor its technical exper-
tise had prepared it.

The effect of new legislation and the federal court decisions is
that the National Energy Board must examine “environmental impact
screening” related to any future export application. It may be forced to
put aside provincial reviews and rely on its own reviews of projects
linked to electricity exports, since the court, in the Rafferty ruling, found
that Environment Canada should have conducted its own full environ-
mental review of the Saskatchewan project instead of deferring to the
province’s environmental review.?

The Rafferty decision runs counter to the Board’s approach (and
the Mulroney government’s policy) of shifting electricity export review
down to the provincial level, with the Board stepping in only if the
provincial reviews are prima facieincomplete. In the 1980s the provincial
governments had increased their review mechanisms for electricity
exports so that all major provincial exporters were subject to some type
of oversight by the end of the decade, as shown in Table 2.

The concern for environmental issues within the provinces
increased in the late 1980s. The 1986 visit to Canada of the World
Commission on Environment and Development (the Brundtland Com-
mission) helped the Canadian Council of Resource and Environment
Ministers generate further support for a strong environmental agenda
throughout the country. The increased provincial attention to environ-
mental issues in the context of economic development could have
important ramifications for provincial electricity reviews. If the prov-
inces develop stringent “ provincial EARPs,” the National Energy Board
may beableto rely uponsuchreviewsas part of its own, now mandatory,
review process.
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TABLE 2

PROVINCIAL REVIEW PRACTICES FOR
ELECTRICITY EXPORTS

British Columbia  Environmental and rate reviews under
terms of EnvironmentManagement Act
and Utilities Commission Act

Alberta Review by Minister of the Environment

Saskatchewan Review by Minister of the Environment

Manitoba Review by Department of Mines, Re
sources and Environmental Manage-
ment

Ontario Review by Minister of Environment

Quebec Environmental Impact Assessments
under authority of the Environment
Quality Act

New Brunswick  All major generation projects subject to
environmental review process

Nova Scotia Board of Commissioners of Public Utili-
ties has general supervision over all
public utilities” actions

Newfoundland Review under terms of the Newfound-
land Environmental Assessment Act

Prince Edward Is. No formal review, but provincial Cabi-
net may require environmental impact
statement

Source: National Energy Board, The Regulation of Electricity Exports:
Report of an Inquiry By a Panel of the National Energy Board Following
a Hearing in November and December 1986 (Ottawa: National Energy
Board, June 1987), Appendix II, 66.
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The National Energy Board, although an autonomous regula-
tory body, reports to the government through the Minister of Energy,
Mines and Resources. Inresponse to aletter from the Minister of Energy
onFebruary 8,1990, inquiring how the Board would comply with federal
environmental review requirements as embodied in the EARP Order,
Roland Priddle, the Chairman of the NEB, stated that the Board would
begin an environmental review for several major pending projects,
including the Mackenzie River Delta gas project and the Trans-Canada
pipeline construction project. The 1989 court decisions marked a new
phase in NEB review of electricity exports, since environmental review
of export applications for power to be derived from new projects such as
Phase II of James Bay, Great Whale, and Nottaway-Broadback-Rupert
would mark a major incursion of the federal governmentinto provincial
energy development. Furthermore, the environmental questions could
provide grounds for restricting power exports which would be compat-
ible with the Free Trade Agreement and the General Agreement on
Tariffs and Trade.”* Chapter Nine of the FTA, the energy chapter, does
not affect the ability of either party to pursue environmental policies.

The National Energy Board soon felt the impact of legislation
and court cases strengthening its environmental responsibilities. Hy-
dro-Quebechad applied for anexportlicense forits firm power contracts
with Vermont and New York State (the Board had agreed to consider
both contracts in a single review). The NEB’s approach to this complex
case is examined below.

ENVIRONMENTAL POLICY MEETS ELECTRICITY
POLICY: LA GRANDE PHASE IT AND GRAND BALEINE

In the early 1980s Quebec began to envisage additional giant
generating projects in the James Bay region, expanding facilities on the
LaGranderiverinasecond phase, “PhaseIl,” Grande Baleine river, and
the Nottaway-Broadback-Rupert (NBR) river complex (Figures 3 and 4).
By the late 1980s, Phase Il and Grande Baleine were the priority projects,
with NBR scheduled for later construction (Table 3). The strategy
included firm power exports to the northeast in the early years of these
facilities, with Quebec using arising amount of their outputin the period
2010-2020. The export markets, through contract sales, would help to
finance construction as well as reduce the exchange rate uncertainties
involved for Hydro-Quebecinservicing its debt denominated in Ameri-
can dollars. It is important to note, however, that none of these new
facilities would be specifically dedicated to serve export markets for a
given number of years.”
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ELECTRICITY PRODUCTION IN QUEBEC, 1991
FIGURE 3

Centrales de plus de 50 MW en service au Québec Au 1* janvier 1991
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HYDRO ELECTRIC DEVELOPMENT POTENTIAL
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TABLE 3

HYDRO-QUEBEC DEVELOPMENT PROJECTS IN
JAMES BAY AND NORTHWEST QUEBEC

Project Time Frame Components Power
Production
La Grande, 1973-85 LG2,LG3, LG4 10,282MW
Phase I reservoirs &
powerhouses
1991-2 LG2A powerhouse 1,998 MW
La Grande, 1991-96 LG1, Brisay, 3,250 MW
Phase II Eastman1 & 2,
LaForge1 & 2

GreatWhale  1991-2001 3 power stations 3,060 MW

Nottaway- 19982004 8 powerstations 8,400 MW
Broadback-
Rupert

Sources: Hydro-Quebec, Proposed Hydro-Quebec Development Plan 1990-
1992, Horizon 1999 (Montreal: 1990), 72-73; Peter Gorrie, “The James Bay
Power Project,” Canadian Geographic (February-March 1990), 23-24;
ClaireSaint-Louis, “Le developpement des ressources hydroelectriques:
I’heure de la concertation,” Forces 89 (Spring, 1990): 6.

PhaseIof the LaGrande projectdirectly affected the Cree people
of the region. The Cree number about 10,000 and live in the James Bay
watershed, along the Great WhaleRiver and in the southern Hudson Bay
region of Quebec. During debates over Phase Il of La Grande in 1989-92,
Cree opponents of the project referred to the changes brought about by
Phase I, including charges of the degradation of the food chain and
hunting lands. In order to place these criticisms in perspective, it is
necessary to bear in mind the changing condition of the Cree.

In the early 1970s, the Cree people had little organizational
cohesion. Theirsense of identity wasill-defined. Infact, they rarely used
the word “Cree” to describe themselves. Small groups covered the
territory, withnosingle decision-makingor consultationstructureamong
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the population.”® A decade later the conditions of the Cree had become
quite different as the first phase of La Grande construction approached
completion in the early 1980s and as the administrative structures
created by the James Bay and Northern Quebec Agreement took root.
Yet according to the head of the McGill Cree Project, Professor Richard
Salisbury, who has worked closely with the Cree since 1971, it is
simplistic to argue that the James Bay project “caused” the change:

I shall try to counter [in studying social change among
the Cree during the 1971-1981 period] the simplistic
view that it is ‘the Agreement’ that has ‘caused’ the
changes, by showing that the form of the [James Bay
Agreement] itself is, in large part, the outcome of what
the Cree negotiators were trying to obtain (or to estab-
lish as being their aboriginal right) between 1971 and

1976, and of the changes that were already occurring
among the village bands in 1971. [Emphasis added]*

Thissuggests a considerably more complex view than the onein
which anidyllic hunting life was abruptly torn apart by the construction
of the La Grande facilities in the first phase of James Bay. The latter view
overlooks, for example, the severe health problems and high infant
mortality prevailing among the Cree. Cree life expectancy has dramati-
cally increased in the years since the James Bay Agreement established
governing structures, consultation processes among the Cree and the
Quebec and federal governments, and substantial compensation pay-
ments. The years following Phase I have brought dramatic changes in
the Cree lifestyle, of course, including the decline of hunting as a major
occupation as well as the rise of problems such as alcoholism. Yet, again,
it is difficult to establish a simple link between modernization and
damaging life stresses. For example, a recent examination of the rise of
high blood pressure and heart problems concludes that no significant
link can be found, and that the present models of the interaction of
indigenous peoples with modern, industrialized societies are simply
insufficient to further an understanding of the changes in Cree society.®
Although the anthropological debate extends far beyond the range of
this study of electricity trade, many complex changes in Cree and Inuit
society have been occurring in northern Quebec, not only in the last
fifteen years, but since World War II or even earlier in this century.

Development in James Bay has had one specific health effect
which everyone—whether Cree, scientific experts, or Hydro-Quebec
officials—agree upon: the rising level of mercury in the newly created
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reservoirs makes it necessary to avoid eating fish. On the other hand,
because of the massive payments made by Quebec and Canada in
compensation for hydroelectric development, nutrition and health care
have greatly improved. Thisisreflected in the declineininfant mortality
and the expansion of life expectancy. The Cree population hasincreased
from 6,000 to 10,000 or more than 60 per cent in only fifteen years, a stark
indicator of the material difficulties inherent in Cree life prior to devel-
opment of the region.?

The Cree have been much more strident in their opposition to
the Great Whale project than the Inuit (Eskimo), who in fact occupy most
of the territory of the Great Whale river watershed. The Inuit affected are
one of fourteen bands in northern Quebec. Whereas the Cree have
experienced arising sense of nationhood in the past fifteen years and are
determined to halt further development, the Inuit have been divided on
theissue. Atthistime the Inuitare still removed from close contact with
southern Quebec. If the Great Whale project is completed, the partially
Inuit community of Poste-de-la-Baleine north of Chisasibi will be the
first Inuit village to be linked to southern Quebec.”

As mentioned above, Hydro-Quebec’s contracts with Vermont
and New York were placed before the National Energy Board for export
approval; although the electricity to be sold to these states was general
system power, implementation of the contracts would require accelera-
tion of the schedules for Phase Il and Grande Baleine. This linkage was
the controversial turning point in the Board’s export review. The
fundamental question was the necessity of a full-scale environmental
review as a condition of NEB approval of the export contracts.

In hearings in Montreal in February, 1990, the Board heard
abundant testimony from numerous opponents of the Vermont and
New York contracts. Hydro-Quebec defended the exports, arguing that
it was selling power coming from its entire system. However, Hydro-
Quebec stated that the heavy domestic demands on electricity genera-
tion within Quebec, when added to the calendar for commencement of
the power exports (1990 for Vermont; 1995 for New York), required an
acceleration of the construction timetable for Phase II (comprising the La
Grande I, La Forge I, and Brisay generating stations), the Great Whale
project, and the sprawling Nottaway-Broadback-Rupert project at the
southeast region of James Bay.

Hydro-Quebec’s position concerning the environmental effects
of Phase Il of James Bay is part of its general view of the entire James Bay
development effort. Hydro-Quebec states that the Quebec and federal
government review procedures, and in particular the regime established
by the James Bay and Northern Quebec Agreement of 1975, have
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provided effective parameters within which the corporation hasavoided
or mitigated major adverse environmental effects.”

Opposing Hydro-Quebec’s environmental position was a loose
coalition of Crees and many environmental groups, including the Cana-
dian Wildlife Federation, the James Bay Defense Coalition, the New
England Coalition for Energy Efficiency and the Environment, and
Greenpeace. The Cree and environmentalist groups argued that the
James Bay Agreement covered only projects in the La Grande Phase I
area and that Hydro-Quebec would therefore have to obtain additional
approval from the Native peoples for work in areas such as Great Whale.
They also argued that accelerating construction of the projects would
produce additional environmental harm and not provide enough time
for adequate environmental impact assessments.?

In contrast to the Cree and environmental groups’ views about
the adverse effects of the new projects, Hydro-Quebec argued thatithad
undertaken extensive programs to mitigate damaging impacts. More
than 200 scientists had prepared studies and inventories for PhaseI; $250
million(Cdn) was spent in this area, of which 65 per cent was for
mitigation efforts and 35 per cent for enhancement measures to reestab-
lish environmental equilibrium. Impacts on wildlife and climate change
were minimal. Mercury level impacts were significant; a new mercury
agreement signed in 1986 by Hydro-Quebec, the Quebec government,
and the James Bay Cree increased research, monitoring, and mitigation
measures and provided $18 million(Cdn) funding, of which Hydro-
Quebec provided $12 million(Cdn).*

The Board finally concluded that, while the export request was
permissible from the supply and price standpoints (relying on the new
market-based policies developed in 1986-87), it found that the export
proposal had definite environmental effects requiring examination.
This was so because of the casuality between the proposed exports and
the acceleration of project construction. The Board rejected Hydro-
Quebec’s distinction between construction of the facilities and advanc-
ing the timetable for construction.

Sufficient evidence was provided indicating that major
hydro-electric facilities such as those required to meet
the proposed exports do have environmental effects.
Hydro-Quebecitself did not deny this. Theissue rather
iswhether, onbalance, the environmental consequences
are acceptable or mitigable. This, the Board does not
know at this time.

Therefore, the Board found, environmental review was necessary.
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Referring to the Rafferty and Oldman River court decisions, the
amendments to the National Energy Board Act under Bill C-23, and the
EARP Guidelines Order of 1984, the Board affirmed its responsibilities
as the decision-making department to ensure effective environmental
assessments. Itwould acceptsatisfactory provincial governmentassess-
ments in order to avoid duplication, as EARP itself provides. Up to this
point, the Board stated, Hydro-Quebechad not supplied “a comprehen-
sive environmental assessment of the impact of the construction and
operation of facilities required to support the proposed exports.”*

It is important to note that if there had been no accelerated
construction caused by the need to meet export delivery commitments,
the federal government would still have been drawn into negotiations
with Quebec on a joint environmental review. But the National Energy
Board would not be involved. According to the Board;

... thereview carried out by the Board regarding effects
of an export project on the environment does not mean
that the Board must carry out a complete review of
environmental effects of the entire plan for production
expansion. Inother cases, initsreviews of environmen-
tal effects linked to the construction of facilities which
would not be totally dedicated to exports and which
could also one day produce for the domestic market, the
Board has only examined the incremental effects of the
acceleration of their construction and their operation
forexport purposes. The evaluation of the environmen-
tal effects of construction and operation of facilities
linked to domestic needs does not fall within the juris-
diction of the Board. [Emphasis added.]*

Rather, other agencies such as the Department of Indian Affairs and
Northern Development (DIAND) or the Department of Fisheries and
Oceans (DFO) mightbecome epicenters of the comingjurisdictional, and
even the constitutional, struggle between Ottawa and Quebec. [twasnot
a role which the National Energy Board relished.

In provisionally granting the exportlicense for the Vermontand
New York contracts, the Board added several conditions. The most
important is Condition 10, requiring environmental assessments for
“any production facility required by Hydro-Quebec to supply the ex-
ports.”* For the next two years Quebec and Ottawa would struggle over
the nature of the environmental assessment which was now required by
the federal authorities.
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Initial reaction in Quebec to the ruling was varied and complex,
defying neat political classifications. One might have thought that the
further expansion of Hydro-Quebec’s generation facilities and its grow-
ing market penetration in the U.S. for firm power would have won the
unquestioning support of all pro-sovereignty Quebecers, especially
since Hydro-Quebec’s nationalization of electricity and its subsequent
growth were the result of the late René Lévesque’s policies in the early
1960s. Hydro-Quebec has been seen as the incubator of French Quebec
entrepreneurship, a giant corporation run by francophones, capable of
incorporating the most advanced technology in enormous hydroelectric
projects whichhave won the admiration of energy experts in many other
countries.

But the sovereignty/federalist dimension did not sufficiently
explain the reactions of key actors to the James Bay Il project, the need for
environmental review (whether by an autonomous Quebec panel or by
a joint federal/provincial panel), or the economic wisdom of the Ver-
mont-New York contracts. Both Lucien Bouchard (by 1991, an ardent
defender of sovereignty-association) and Parti québécois leader Jacques
Parizeau urged strong environmental reviews of James Bay II.

In March, 1990, Bouchard, while still Environment Minister in
Mulroney’s government, declared that no construction on Phase II
would go forward until federal environmental reviews had been com-
pleted.® In October, 1990, after his resignation from this post and his
organization of the nationalist Bloc québécois in the federal Parliament,
Bouchard continued to maintain his previous position: “Before com-
plaining about others [i.e. the federal government] intervening [in
Quebec’s affairs], we have to do ourhomework. Quebechasnotdoneits
homework on the environment.”* Atthe same time, Parizeau urged that
preliminary work on the project not proceed at all until an environmen-
tal assessment of the entire project, both infrastructure and dams, was
completed: “Let’s solve the issue. If we must order new studies, let’s do
50.”¥  Evenwithin Premier Bourassa’s cabinet, Environment Minister
Pierre Paradis continued to oppose Energy Minister Lise Bacon’s insis-
tence that construction on the access road begin before the review was
completed. The manoeuvering for position reflected the attractiveness
of the environmental cause within francophone Quebec politics, quite
apart from federal concerns.®

Finally, in February, 1992, a major compromise was reached
among the federal and Quebec governments and the Cree. The Memo-
randum of Understanding represented an important victory for the
proponents of acomprehensive, single environmental review of Grande
Baleine. The federal review panel would operate under the EARP
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provisions and would not be limited by Quebec’s claims of jurisdiction.
The review would carry out public hearings, and $2 million(Cdn) was
allocated for public intervenor funding. The environmental review
would also consider the justification of the project, and this part of the
Memorandum of Understanding could open the way for publichearings
on Great Whale which opponents of the project had long demanded.
Annex 1 of the Memorandum listed the various aspects of possible
justification to be considered, including export markets, conservation,
and alternate sources of power such as co-generation.”

The agreement on this complex and extensive review of Phase
Il and Grande Baleine was followed by New York’s rejection of its $17
billion(Cdn) contractin March of 1992. These two developmentsand the
more fundamental changes in northeast electricity markets caused a far-
reaching re-examination by Hydro-Quebec of its growth strategy. Inits
Development Plan for 1993, released in late 1992, Hydro-Quebec scaled
back its export target from 3500 MW to 1500 MW by 2004. The plan also
limited any future support for energy-intensive industries such as
aluminum and magnesium refineries, reflecting the trade retaliation
recently threatened by the U.S. Department of Commerce against Norsk
Hydro’s Quebec magnesium plant.®

U.S. ENVIRONMENTAL POLICY

The U.S. offers little national review of the environmental im-
pact of Canadian electricity as it is imported by American utilities. The
Department of Energy’s Economic Regulatory Administration oversees
construction of transmission lines across the border and receives the
advice of the State Department and the Defense Department for any
impact on national security. The Federal Energy Regulatory Commis-
sion oversees interstate transmission and pricing of electricity, as well as
practices of federally-owned utilities such as the Tennessee Valley
Authority and the Bonneville Power Authority. The main burden of
review falls on the state public utility commissions exercising oversight
of the purchasing utility.*

The fundamental American law on environmental issues, the
National Environmental Policy Act (NEPA) of 1969, addresses the
international dimensions of environmental problems in its preamble,
calling for the U.S. “to promote efforts which will prevent or eliminate
damage to the environment and biosphere....." Section 102(f) requires
federal agencies to “recognize the worldwide and long-range character
of environmental problems and, where consistent wi th the foreign
policy of the United States, lend appropriate support to initiatives” to
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increase international cooperation.?? Apartfromrequiringsuchinterna-
tional cooperation and hortatory calls for preventing environmental
damage, NEPA requires environmental impact statements solely for
action performance or funded by federal agencies. In the contextof U.S.-
Canada electricity trade, NEPA has only been applied to the construc-
tion of cross-border transmission lines on the U.S. side of the border.®

Some groups opposing further Canadian electricity exports to
theU.S. have urged extraterritorial application of NEPA to the Canadian
generating facilities. The coal and utility industries of Ohio and other
midweststates have been especially eager to impose American environ-
mental reviews on Canadian activities, arguing that Canadian protests
against U.S. acid rain were designed to shift an unequal regulatory
burden onto American competitors of Canadian electricity producers.

After the approval of the Free Trade Agreement, Midwest
Congressional allies, led by Senator James McClure (R-ID), failed in
1989-1990 to amend the U.S. Clean Air Act. Their proposal would have
restricted U.S. imports of Canadian electricity produced from fossil-fuel
plants lacking adequate pollution controls. Senator McClure argued
that British Columbia, Saskatchewan, and Manitoba do not follow
Canada’s acid rain program. Senators Lloyd Bentsen (D-TX) and Daniel
Moynihan (D-NY) opposed the amendment, arguing that it would
contravene the Free Trade Agreement.*® The Midwest coalition also
unsuccessfully sponsored bills to ensure that Canadian electricity ex-
ported tothe U.S.is generated under the same environmental conditions
which would prevail if the power were produced in the U.S.%

Many U.S. states review the environmental impact of electricity
purchases. Thejurisdiction of the state regulatory commissions covers
only the environmental impacts within state borders. No state import-
ing Canadian electricity presently authorizes its public utility commis-
sion or environmental board to consider environmental effects of the
generation or transmission of electricity if those effects occur solely
within Canada. In the early 1990s, bills were introduced in the Vermont,
Massachusetts, and New York legislatures to require extraterritorial
environmental reviews; if Massachusetts was considering a new pur-
chase of Quebec power, for example, the state would first examine the
environmental impactin northern Quebec as well as within the territory
of Massachusetts. As of early 1993 none of these bills has passed,
although a review bill has been introduced again in the Massachusetts
legislature.

Environmental issues strongly influenced the American de-
bates on the Hydro-Quebec contracts in Maine, Vermont, and New York
in the 1989-92 period.¥
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In 1989 the Maine Public Utilities Commission rejected a Hydro-
Quebec contract for firm power imports during the period 1992-2000.
The Commission ruled on strictly economic grounds; it did nothave the
legal authority to consider environmental impacts, in contrast to the
Vermont PublicService Board, whose legislative mandate required such
a review. However, in Maine the environmental groups strongly op-
posed the contract. The Vermont Public Service Board explicitly consid-
ered environmental concerns and in 1990 approved a Hydro-Quebec
firm power contract for the period from 1991 to 2020. The Vermont case
is especially interesting, since the state regulatory authorities were
considering the Hydro-Quebec contract simultaneously with the Na-
tional Energy Board, and each board was quite aware of the other’s
proceedings.

The Vermont PublicService Board ultimately rejected the Crees’
opposition to the sale and permitted the Vermont utilities to purchase
340 megawatts of the 450 megawattsin the contract. The Vermont Board
found that it was fundamentally beneficial for the state “to purchase a
significant portion of its total electrical supply from Hydro-Quebec.. ...
" However, the Board indicated the priority placed onconservation and
demand-side management by cautioning that“... .such purchases should
be limited in order to facilitate development of other supply-side and
efficiency resources that will have lower total costs to the state.”*

On the question of James Bay Il and its effect on the Cree, the
Board claimed that the purchase by Vermont did not depend on any
specific Hydro-Quebec generating facility and that it was dependent on
the entire Quebec generating system. Therefore, said the Board, “we find
that continuation of our purchases under this Contract does not depend
on, nor does it require, the construction of new generation facilities in
Quebec.” The Vermontcontract”.. should not *cause’ the construction
of major new facilities on the Hydro-Quebec system.”*

The Board had heard extensive testimony not only on the
specific Vermont-related environmental effects but on regional and
global effects, especially concerning migratory wildlife and air pollu-
tion. It was cautious about testimony regarding migratory wildlife. It
observed that the first phase of James Bay, on La Grande river, had no
adverse effects on migratory wildlife in Vermont. But the Great Whale
and Nottaway-Broadback-Rupert projects of Phase I had the potential
to alter the ecosystem and affect species of migratory birds in Vermont.
It found that “adequate cumulative studies and assessments of the
environmental impacts of these projects [should] be completed” before
the Board approved purchase of the second part of the contract of 110
megawatts.®
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The Board “noted with approval” the National Energy Board’s
decisionin October, 1990, making Hydro-Quebec’s exportlicense for the
Vermontand New York contracts contingent on adequate environmen-
tal reviews. Suchreviewswere deemed “necessary” and “[t]hese studies
will also be critical to any future reviews of the Contract options by this
Board.”®" Thislast pointindicates that the Board indeed thoughtthatthe
Vermont contract, es pecially the last 110 megawatt portion, was linked
insome way to the completion of the Phase I project by Hydro-Quebec,
With regard to air pollution, the Board found that the contract would
have net benefits for Vermont and the region in reducing air pollution
because of the superiority of Hydro-Quebec electricity generation to
other alternatives in terms of greenhouse gases and acid rain. The Cree
appealed the Board's decision to the Vermont Supreme Court, which
upheld the contract in late 1992,

The Vermont consideration of the Hydro-Quebec contract in
1990 highlighted the extraterritorial aspect of U.S. environmental de-
bates on electricity trade. The Public Service Board devoted much
attention to environmental issues. It found no firm evidence that the
imports would cause environmental damage within the state, and it
pointed out, in its decision, that the state legislature had not given the
Board the authority to examine environmental effects outside the state.

One intriguing aspect of the Vermont case is the different
conclusion regarding the linkage of exports and environmental effects of
James Bay I in contrast to the decision of the National Energy Board
discussed above. The central question was one of causality: would
Vermont's acceptance of the new import contract in some degree pro-
voke the construction of Grande Baleine? It should be noted that Hydro-
Quebec’s stated positions before both the Vermont Board and the
National Energy Board were identical: the Vermont and New York
contracts would not cause the need to construct Grande Baleine or the
NBRcomplex. Quebec would be exporting power from itsentire system,
not linked specifically to any particular generating facility. But these
export obligations would require advancing the construction timetable
for certain facilities from two to six years."

The two regulatory bodies, the National Energy Board in Ot-
tawa and the Vermont Public Service Board, reacted differently to this
Hydro-Quebec presentation. In considering the impact of the National
Energy Board’s Condition 10 on the Vermont contract, the Vermont
Board asked Hydro-Quebec for an affidavit thatall power under the new
contract would be derived from the general system and not depend on
any specific generating facility, and that, furthermore, if the National
Energy Board were to withdraw its approval for exports under Condi-
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tion 10, the Vermont utilities would be compensated for damages under
the terms of their contract®® The Vermont Board stressed in its final
decision that the Vermont contract “should not “cause’ construction in
James Bay.” This probably made the Board’s approval of the contract
more acceptable politically, in light of the strong and vocal opposition to
the contract within the state.® In contrast, however, the National Energy
Board took a somewhat different position, arguing that the new projects
would be necessary to fulfill the export commitments and that therefore
they were subject to environmental review under the EARP, following
recent federal court interpretations.

The Vermont case is probably not a unique event, but rather a
harbinger of things to come in the regulatory arenas of the states and
provinces. Recently, for example, the NEPOOL Siting Council “had to
consider the possible impact on Rhode Island air and water of a resource
recovery plant near the state line . . . . Questions of extra-jurisdictional
environmental impacts of energy projects are likely to occupy an even
higher level of attention in the future.”*

In New York, Governor Mario Cuomo, as previously noted,
cancelled the pending Hydro-Quebec contractin March, 1992, following
along and acrimonious public debate. Cuomo acted after consultation
with the New York Public Service Commission and the Energy and
Environmental Conservation Commissioners and upon the recommen-
dation of the New York Power Authority, the government-sanctioned
purchasing and importing entity, which then resells power toindividual
utility companies throughout the state. The New York contract was by
far the largest export move by Hydro-Quebec; the $17 billion(Cdn)
contract would extend from 1995 to 2016. In contrast to the Vermont
examination of power imports, New York government agencies openly
participated in a cross-border environmental debate over the appropri-
ate reviews which Canada and Quebecshould adoptconcerning Grande
Baleine. The debate within New York over the contract was fierce, with
opponents such as the Mayor of New York City and Greenpeace attack-
ing the Grande Baleine project for its impact on the Cree and the
environment.

New York regulatory officials responded to these concerns. In
his letter to Governor Cuomo recommending rejection of the contract,
New York Power Authority Chairman Richard Flynn described his role
in the Canadian debate over environmental review procedures:

In the spring of 1991, reports in the Canadian press
indicated that Hydro-Quebec was seeking to use our
contract as a rationale for abridging environmental re-
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view of the Great Whale project. I wrote to Richard

Drouin, the utility’s chairman, to state clearly and un-

equivocally my position that full, fair and sophisticated

environmental reviews mustbe conducted forany project
advanced to supply power to us. It has been my consis-

tent position ever since that we would not buy a single .

kilowatt of Quebec power unless this condition were

met.>
Equal to or surpassing the environmental concerns were drastically
changed markets for electricity; Flynn pointed out that New York
needed much less power for the 1990s than originally forecast in the late
1980s, and power prices for alternate sources were much more favorable
than Hydro-Quebec’s contract price.”

These three contracts formed part of Quebec’s strategy of ex-
porting firm power into the 21st century in order to pay a major part of
the costs of Phase II of La Grande, Grande Baleine, and Nottaway-
Broadback-Rupert. The cancellation of the greater part of the envisaged
power exports forenvironmental as well as economic concernsindicates
that future power export planning by Canadian provinces will have to
incorporate close monitoring of the policy forces at work in individual
American state political systems.

The debatesin the northeast U.S. over the environmental aspects
of Canadian electricity imports indicate that, as electricity systems
become more tightly interconnected throughout North America, espe-
cially inthe northeast U.S. and eastern Canada, state regulatory agencies
will probably have to consider once again these issues of extraterritorial
environmental effects of electricity purchase contracts put before them
for review.

State agencies will notbe the only government bodies which will
probably be considering this issue in the 1990s. The same issue of
environmental extraterritoriality is coming before the U.S. federal gov-
ernment. Several new trade disputes between Canada and the U.S. and
between the U.S. and Mexico are revolving around the acceptability of
environmental laws which limit trade flows; the cases of lobsters,
salmon, and tuna/dolphin are the most notable. The negotiations over
the North American Free Trade Agreement (NAFTA) were marked by
intensive debates over the environmental effects of widening trade
relations. The General Agreement on Tariffs and Trade, as currently
configured, is not designed to address these questions clearly, and the
Uruguay Round is attempting to introduce new rules for what is now a
“policy Bermuda triangle,” inwhich trade laws and environmental laws
meet.*®
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Because the economic flows and the environmental externalities
are criss-crossing borders increasingly, the political coalitions struggling
over these issues are also transcending provincial, state, and national
boundaries. The development of Canada-U.S. electricity trade in the
1990s will be increasingly shaped by transnational “ecopolitics”.

ECOPOLITICS AND ELECTRICITY TRADE

Coalitions have arisen across provincial, state, and national
borders to follow the issues of environmental effects of electricity con-
struction and transmission projects. The Cree Indians of Northern
Quebec have deployed skilled legal and media resources to publicize
their views. Linking to the academic networks in various fields of
environmental sciences, they have branched out to surprisingly diverse
constituencies, even allying with Brazilian Indians of the Amazon
rainforest to increase the impact of their message.

Within the northeast region, environmental groups in New
York and New England have joined with similar groups in Quebec and
other provinces to oppose Hydro-Quebec exports inall thejurisdictions
which have some regulatory authority to affect these transactions—in
Quebec the cabinet, the Bureau d’audiences publiques sur
I'environnement, the Ministry of the Environment; in Vermont the
legislature, Public Service Commission, and schools and community
groups; in New York similar forums; in Ottawa the National Energy
Board and the federal court system; in Washington, statements to the
media opposing the contracts.

The spectrum of possible sources of support for environmen-
tally motivated coalitions attempting to oppose increased electricity
trade is one of the widest and most complex to be found in North
American politics today. Itranges fromspokespersons forconservative,
rural constituencies, such as some Vermont legislators skeptical of the
state’s “sending our money to Quebec,” all the way to green groups
flirting with eco-terrorism, such as sabotaging construction machinery
or transmission lines.”

In responding to the issues and actions produced by this new
form of ecopolitics, exporting and importing utilities in Canadaand the
US. will in turn have to form new coalitions, drawing on their own
internal environmental experts and linking to responsive envi ronmental
experts in academia, research groups, and the general public. This
means that the tenor of policy debates on future electricity trade will be
quite different in the 1990s, with much greater concern for extraterrito-
rial impacts of electricity generation and transmission.
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GLOSSARY

DFO = (Canada) Department of Fisheries and Oceans

DIAND = (Canada) Department of Indian Affairs and
Northern Development

EARP = Environmental Assessment Review Process

EIA = USDE Energy Information Administration

FEARO = Federal Environmental Assessment Review Office

GWh = Gigawatt hours

NBR = Nottaway-Broadback-Rupert Power Project

NEB = (Canada) National Energy Board

NEPA = National Environmental Protection Act

NEPOOL = New England Power Pool
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