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I. INTRODUCTION

For the last fifteen years
Canada and the United States
havebeenengagedinadispute
concerning billions of dollars
of Canadian softwood lumber
exports to the U.S. market.! As
the largest and longest- lasting
trade conflict between the two
countries, the dispute has con-
sumed vast amounts of time
and money spent by industry
and government officials on
both sides of the border. It has
also attracted the attention of
an array of scholars in several
disciplines. Despite this expen-
diture of human, financial, and
intellectual capital, along-term
resolution has eluded policy
makers. Even the latest truce
signed in April, 1996, has a
maximum life of only five years,
after which discord is certain to
continue.

This essay explores the
causes of the dispute, accounts
for its longevity, and examines
options for a long-term solu-
tion. Toaccomplish these tasks,
two factors mustbe givenmore
attention than theliteraturehas

*A list of acronyms used in this article is provided on page 37.
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afforded them to date: 1) the reciprocal and paradoxical relationship
between the evolution of U.S. liberal trade policy and the increase in
administered protection through “fair trade” laws and 2) the influ-
ence of environmental forest policy and politics in Canada and the
U.S. To date, legal scholars have emphasized the complex technical
arguments and adjudication of this dispute while downplaying the
role of congressional lobbying. Conversely, political scientists have
given a traditional, interest-based “Olsonian” account regarding the
ability of well-organized and geographically concentrated compa-
nies to lobby Congress more effectively than dispersed
consumer-based interests,” often downplaying the role of institu-
tions as independent variables.

Few analyses of the softwood lumber dispute have drawn on
recent theories of U.S. trade policy that find both domestic and
foreign policy centered explanations incomplete. This literature as-
serts that U.S. trade law after1934 has “locked in” both protectionist
(fair trade)® and liberal (free trade) dynamics, leading to an institu-
tional setting that can be seen as an explanatory variable.* Goldstein
and Nelson both argue that liberal ideas generally dominate and are
expressed through the executive branch, while congres-
sionally-focused protectionist interests are sent to administrative
agencies for redress, minimizing protectionist pressures.® These dy-
namics encourage Congress to bargain with the executive branch to
protect specific industries while giving overall authority to the
presidency to negotiate liberal trading agreements.® This account of
U.S. trade policy helps explain why congressionally-focused protec-
tionist interests have been circumvented to a greater degree than an
interest-based account would predict, and why an overall liberal
trading regime continues as a foreign policy objective despite the
decline of U.S. dominance in world trade since the early 1970s.”

Benjamin Cashore, an expert on forest resource policy in Canada and
the United States, is currently a post-doctoral fellow in the forest econom-
ics and policy analysis research unit at the University of British Columbia.
He holds advanced degrees in political science from Carleton University
(1986, 1988) and the University of Toronto (1997), as well as a certificate
in French Studies at |'Universite d’ Aix-Marseille III (1989). During the
1996-1997 academic year he conducted research under a Fulbright fellow-
ship at Harvard University on the Canada-U.S. softwood lumber dispute.
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A study of the softwood lumber dispute is aided by such an
institutional approach because it helps to explain why 1) throughout
the history softwood lumber conflict, the U.S. executive branch has
repeatedly accepted negotiated deals in lieu of countervail tariffs, 2)
Canadaand the U.S. entered into a free trade deal during this dispute,
something interest-based accounts predicted would not happen,?
and why 3) the nature of congressional influence on this dispute was
altered in the early 1990s, rendering lobbying activity that was more
explicitly tied to the softwood issue.

Bringing an environmental forestry analysis to the trade dis-
pute complements the institutional analysis and helps account for
the decline of fiber supply from U.S. national forests, causing U.S.
lumber companies to look north with envy at what they perceived to
be less regulated Canadian competitors. It also explains why British
Columbia officials at various times were able to use the countervail
dispute as a way to justify stumpage rate increases and broad
environmental forestry policy change,® as well as to account for the
unusual coalition-building between U.S. lumber companies and
North American environmental groups.

Based on these insights, the paper puts forward two central
arguments. First, the cause of the Canada-U.S. softwood lumber
dispute is about much more than the different ways each country
charges for the right to harvest publicly-owned timber. The catalyst
for the dispute can be traced to an increasing Canadian share of the
U.S. market amidst a declining supply of timber from U.S. national
forests, caused in partby increased environmental regulations. United
States companies sought to minimize the effects of these economic
and environmental pressures by turning their attention to foreign
competitors. They sought redress through U.S. trade law changes in
the 1970s that facilitated the use of countervail investigations. Sec-
ond, U.S. trade legislation has nurtured this dispute by adapting to
trade liberalization rules between Canada and the U.S. that, at first
glance, appeared to lessen the influence of U.S. protectionist “fair
trade” laws. In fact, the use of administered protection in the soft-
wood dispute in part explains the success of the Canada-U.S. free
trade talks, as it is doubtful Congress would have given approval to
the FTA talks in the mid-1980s if domestic protection for the Ameri-
can softwood lumber industry had not occurred. The ability of U.S.
companies to successfully push for changes in trade law in order to
maintain their ability to pursue softwood lumber countervail action
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largely explains why the dispute has lasted so long."" And part of
their success in maintaining influence in Congress was by enlisting
the support of Canadian actors critical of their own domestic policy,
starting with those who initially criticized low stumpage rates but by
the early 1990s had expanded their critique to British Columbia’s
environmental forestry issues, a strategy which entailed the cultiva-
tion of informal links between B.C. and U.S. environmental groups.

Thus, an examination of congressional pressure and U.S. case
law is crucial to this story. But a full understanding of the causes and
longevity of this dispute must also address the role of increasingly
liberal trading policy between Canada and the U.S. as a cause of
increased administered protection, and the role of environmental
forestry politics in both countries. Hence the U.S.-Canada softwood
lumber dispute is an important topic not only for those interested in
international trade relations, but also for students of environmental
policy, forest resource policy, and for those who analyse the role that
political institutions have played in shaping state/societal relations.

This essay proceeds in three parts. First, it presents the eco-
nomic, environmental, and trade policy setting as of 1982. Second, it
reviews the history of the dispute from 1982 to 1997, looking at how
the evolution of trade rules and environmental conflicts affected the
conflict as well as how the conflict affected trade rules and environ-
mental disputes. This section examines the influence of the
Canada-U.S. Free Trade Agreement (FTA), the North American Free
Trade Agreement ( NAFTA) and various short-term deals to avoid
imposition of U.S. countervail tariffs. Third, it examines the viabili ty
of four options for a long-term solution. The essay places special
emphasis on the province of British Columbia, which exports the vast
majority of Canadian softwood lumber to the U.S. (Figures 2 and 3)
and whose forest policies continue to attract the most scrutiny from
U.S. forest companies.

II. SOWING THE SEEDS OF DISCONTENT

In the decade and a half leading up to the dispute, two key
factors increased financial stress on the U.S. timber industry: a
dramatic increase in the amount of Canadian softwood lumber
exported to the United States, and American environmental forestry
legislation that restricted wood harvesting on federal forest lands.
These pressures were joined by changes in trade law that made it
easier for U.S. companies to launch countervail action against foreign
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competitors, amidst a backdrop of increasingly liberalized and
tariff-reducing trading arrangements.

Canadiansoftwood lumberexports to the United States changed
in two important ways in the 1970s and early 1980s."" First, the
Canadian share of the U.S. market increased substantially (Figure 1).
Secondly, B.C. lost its position as “marginal supplier” to the U.S.
market,' a status now held by the U.S. forest industry in the Pacific
northwest.” Part of these changes is explained by increased Ameri-

Figure 1:
Canadian Penetration of U. S. Softwood Lumber Market
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candemand and a decline in the value of the Canadian dollar relative
to the U.S. dollar," rendering Canadian timber less expensive to
American purchasers. But US. lumber companies in the Pacific
northwest argued that the 40-year-old system of calculating stump-
age rates in B.C. and other provinces was also the culprit. The U.S.
industry maintained that stumpage rates subsidized B.C. lumber
companies by providing below-market costs to harvest publicly
owned timber. Many critics of B.C. forestry in the early 1980s sup-
ported this argument, bolstered by an economic study which found
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evidence that the B.C. government may not have been capturing the
full economic rent.”

The American federal and B.C. governments responded to the
“first wave of environmentalism” that began in the 1960s in different
ways. From 1960 through 1976 the Congress addressed environmen-
tal and non-timber values on its national forests through a series of
legislative measures, starting with discretionary and procedural
legislation (the Wilderness Act, the National Environmental Policy
Act), building with a broad, non-discretionary umbrella of environ-
mental protection legislation (the Endangered Species Act, Clean
Water Act) and ending with detailed legislation directing manage-
ment of forest lands (National Forest Management Act and Federal
Land Policy and Management Act).!* Taken as a whole, these laws
created a cumbersome statutory regime that includes
non-discretionary substantive requirements within the legislation
itself. The non-discretionary aspects have allowed environmental
groups to pursue litigation, often forcing increased forest protection
measures.”” During the same period, B.C.’s environmental forestry
legislative response was weak, new laws limited opportunities for
litigation, and environmental groups were at the margins of the
policy-making process.

American legislation caused immediate and future reductions
in the supply of fiber on U.S. national forest land, greatly affecting
small sawmill owners who relied on public land for the bulk of their
timber supply. These companies consequently focused their efforts
onbanning raw log exports from all publicly-owned forests and from
their B.C. and other Canadian competitors, who, until the early 1990s,
operated in a less strict environmental regulatory environment.'®

Two different policy legacies have influenced U.S. trade law,
one rooted in 19th century protectionist tariff-setting policy and the
other in the 1934 Reciprocal Trade Agreements Act in which Con-
gress gave up its treaty-making power to the president, largely
because the protectionist Smoot-Hawley tariff law had become dis-
credited during the Great Depression.'” The “fair trade laws” of the
19th century were not replaced, meaning that, “even in America’s
most liberal period, a legal mandate existed to exclude imports.”?
After 1934 interest groups could no longer petition Congress for
direct tariff barrier relief. As an increasingly liberal trade bias in
American trade policy took hold, companies seeking protection had
to rely on administrative agencies for relief. Congress was still key
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but became an arena in which to pressure for administrative adjudi-
cation . This created a strong constituency for administered protec-
tion, rendering efforts to dismantle the 19th century legislation
unsuccessful. During the decline of U.S. trade dominance beginning
in the 1970s, administered protection mechanisms were increasingly
exploited by U.S. companies.?!

Later, amidst increasingly liberalized trade policy (largely
through GATT agreements) and domestic pressures for increased
protection, Congress revised U.S. trade policy in 1974 and 1979.
Elements of liberal fair trade ideas can be found in the legislation, but
they also formalized and rendered administered protection for U.S.
companies as well. The following section reviews these legislative
changes, focusing on their impact on countervail policy.

U.S. countervail duties go back to the 19th century and were
designed to “neutralize” foreign government payments to assist
domestic exports to the U.S. Countervailing duties and subsidies are
currently governed by the amended Tariff Act of 1930 which defines
a subsidy as a “bounty” or “grant.”? The law provides for the
imposition of countervail duties if an “administering authority”
determines that a country or individual provides a subsidy, “directly
or indirectly” for “the manufacture, production, or exportation” of
goods for importation into the U.S. (Section 1(A)(B)).? Countervail
procedures were rarely used until the 1970s when Congress made
administered protection easier to obtain.

The 1974 Trade Act detailed the process for countervail deter-
mination, reducing the discretionary ability of the executive branch
to launch countervail proceedings. For the first time both dutiable
and non-dutiable goods were made susceptible to countervail adju-
dication. Consequently, adjudicated CD cases increased from an
average of two per year before 1974 to 61 after this time.* Other
provisions in the act favored executive action and aliberal trade bias:
tinal decision-making authority of CVD rulings rested with the
secretary of the treasury; the amount of any duty could not be
appealed; no duties would be imposed on subsidized non-dutiable
goods until after the quasi-judicial International Trade Commission
(ITC) ruled that these imports “injured” U.S. domestic companies;?
and the secretary of the treasury was given the power to wave the
conditions of any imposed duties through voluntary export re-
straints (VER) and orderly marketing agreements (OMA) with the
foreign government. Although the 1974 act increased the ability to
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launch countervail action, significant latitude still rested with trea-
sury department in administration of the law.?

One of the original purposes of the 1979 Trade Act was to
implement GATT obligations by requiring that all countervail deter-
minations and not simply non-dutiable imports be subject to an
injury test by the ITC.¥ But Congress used this opportunity to
introduce protectionist measures, arguing that the executive branch
was using its discretionary authority to minimize the effects of “fair
trade” laws. Congress addressed these concerns in three key ways.
First, it moved responsibility for countervailing duty investigations
from the department of treasury to the commerce department, argu-
ably eliminating bureaucratic officials from the determination pro-
cess who had been hired partly because of their individual liberal
trading biases.?®® To carry out its new responsibilities, the commerce
department created an International Trade Administration division
(ITA). Second, the 1979 legislation provided for appeals to the U.S.
Court of International Trade (CIT), which Congress believed would
further reduce the executive discretion to circumvent protectionist
elements of the law and thus increase the number of affirmative
countervail findings. Third, the legislation dictated that a foreign
government’s actions can be countervailed if they are provided as
“preferential rates” to a “specific enterprise or industry, or group of
enterprises or industries.”” However, important for the softwood
lumber dispute is that guidelines as to what constitutes a “specific
enterprise or industry, or group of enterprises or industries” were
avoided.” As aresult, the commerce department decides on an ad Jioc
basis what constitutes a “specific group.” It has generally interpreted
this legislation “to mean that a government benefit other than an
export subsidy is not a subsidy unless provided to a specific enter-
prise, industry, or group of enterprises or industries.”*!

Unlike previous elements of discretion that helped the execu-
tive branch reduce the effects of administered protection, students of
trade policy were predicting that bureaucratic autonomy from the
executive branch and the more formal rule-making procedures would
usher in an era in which institutions would give protectionist ele-
ments dominance over liberal trading rules. Thus Goldstein argued
that “with the move to the department of commerce and the mandate
from Congress to enforce its legislation, countervailing duty laws
could increasingly become animpediment to trade.”** Or as Krueger
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worried, “the shift toward trade policy in response tospecial interests
has come at a time when the importance of an open trade policy and
of an open international trading system has never been greater.”*

The softwood lumber dispute also reveals that discretion over
the definition of “specificity” can have liberal or protectionist dy-
namics. As Ragosta and Shanker note, the lack of a precise definition
has meant that “Commerce is susceptible to arguments that narrow
or expand the common meaning of the term used in the statute.” In
the softwood lumber case, discretion over the definition of “specific-
ity” resulted in a negative determination in 1982, but also permitted
the commerce department to alter its specificity definition following
congressional pressure, paving the way for a preliminary positive
determination in 1986.%*

Thus, the American industry’s increased use of countervail
mechanisms must be seen in the light of an increasingly liberalized
trading regime. By removing Congress’s ability to take direct action,
it was virtually inevitable that these industries would turn more
often to countervail duties and other administered protection laws,
and that Congress would be pressured to make the laws more
friendly to domestic companies. As Goldstein explains,

by making unilateral trade protectionism more difficult to
attain, Congress encouraged relief under unfair trade
laws. Because AD and CVD decisions remain out of the
President’s direct jurisdiction, rational industries increas-
ingly petitioned for trade relief under these statutes. The
increased salience of unfair trade relief then made it politi-
cally infeasible for Congress to liberalize these trade laws.
Rather, congressional action since the 1970s has been the
opposite: legislation has led to eased standards [required
to obtain an affirmative countervail ruling] and greater
autonomy [from the presidency] for the bureaucracy.

Summarizing this dynamic, Horlick has noted that

...each major revision in US trade laws, beginning in 1974,
has seen AD/CVD amendments added to make it easier
for domestic industry to obtain relief from imports. In
some sense, that process became self-perpetuating; the
easier it became to get relief, the more cases were brought,
generating more interest in the use of these laws.*
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III. HISTORY OF THE DISPUTE

The previous section developed the economic, environmental
and legal context up until 1982 when the first softwood lumber
countervail action began. But the central and official reason for the
first countervail focused on the way governments charge companies
to harvest publicly-owned timber. The publicly-owned timber issue
isimportant, as it is a key difference between Canada and the United
States. Over 90 percent of forest land in Canada is publicly owned as
compared to only 36 percent in the U.5.* The essential difference
between the two countries’ method of collecting “resource rents” or
“stumpage rates”? is that a system of “competitive bidding” is used
on U.S. national forests whereby numerous companies are invited to
bid for the right to harvest timber within a given area. The highest
bidder wins, subject to a minimum “upset” price.

British Columbia once had a similar kind of approach, but after
World War I it moved to the “tenure system.” Large forest compa-
nies were given long-term rights to harvest a particular area. In
exchange, the companies were required to manage the land on a
“sustained yield” basis. Companies were also expected under these
arrangements to operate mills and create employment.® In principle,
this system would guarantee the provincial economy a stable supply
of timber “in perpetuity.” The government, rather than “market”
forces, decides how much to charge companies for the timber they cut
in a particular year. Until 1987, British Columbia’s solution was to
charge the company whatever revenue was left over after deducting
operating expenses and allowing for a certain level of profit. Much of
the economics literature focuses on which system best captured
resource rents. Little consensus has emerged. Both systems have
been criticized for not raising enough funds from stumpage or timber
sales to cover the costs to governments of managing the forests.*

A. The First Countervail

The first countervail action began in 1982 when the Northwest
Independent Forest Manufacturers (NIFM), a coalition of Pacific
northwest sawmill companies, alleged that Canadian subsidies had
become a major cause of increased unemployment in the regional
forest industry.® At the request of Oregon Senator Bob Packwood,
the senate finance committee instructed the U.S. International Trade
Commission to conduct an investigation into these complaints. At
the same time, the NIFM enlisted the support of companies outside
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of the Pacific northwest, forming the U.S.-based Coalition for Fair
Canadian Lumber Imports (CFCLI).*" Although the ITC report fell
short of claiming that Canadian provinces subsidized the timber
industry, it was used by congressional members from
timber-dependent states to promote trade action against Canada.®

In October, 1982, the CFCLI formally launched its first counter-
vail duty petition, claiming that Canadian stumpage rates conferred
a subsidy and materially injured U.S. producers. The commerce
department ruled that no such subsidy existed because stumpage
rates were not provided to a “specific” industry or enterprise.** The
ITA ruled in 1983 that provincial stumpage programs were legally
“available within Canada on similar terms regardless of the industry
or enterprise of the recipient.”* Any limitations on the types of
industries that benefit from the stumpage rates were a result only of
the “inherent characteristics of this natural resource” and “not due to
any activities of the Canadian governments.”*

B. The Second Countervail

Two years after this negative countervail determination, U.S.
forest companies formed the Coalition for Fair Lumber Imports
(CFLI) and launched a second countervail.* This time the ITA
preliminary ruled that asubsidy existed. A voluntary export restraint
(VER) known as the memorandum of understanding (MOU) be-
tween Canada and the United States was agreed upon just before a
final determination was to have been announced. The deal saw the
Canadian government impose a 15 per cent export tax on softwood
lumber exports to the United States. To understand how this reversal
of fortune happened, we must look at the dual track of congressional
lobbying and legal strategy undertaken by the CFLI; efforts between
Canada and the United States to begin negotiations for a free trade
deal; and the desire of government actors in B.C. to increase the
amount of money forest companies paid to harvest publicly-owned
timber.

Leading CFLI officials say that they had learned two lessons
from the failure of the first countervail initiative: they had to develop
a “political” strategy focused on the U.S. Congress; and they had to
cultivate necessary legal expertise to help reverse the 1982 decision.”
It was for the former reason that the CFLI retained the law office of
Dewey-Ballantine in 1985, which would eventually provide overall
political and legal advice to the group.
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Congressional lobbying in 1985 was orchestrated by Bill Lange,
who ran the CFLI out of the National Forest Products Association’s
head office (now the American Forest and Paper Association).®8 The
CFLI launched a massive lobbying effort on the U.S. Congress to
generate pressure on the ITA to reverse its ruling. To buttress its
arguments the CFLI forged links with British Columbia actors who
were also arguing that stumpage rates were too low. British Colum-
bia politicians and forest management critics were enlisted for their
support, and published statements by opposition New Democratic
Party members criticizing B.C.’s low stumpage rates were raised in
Congress.” The result at the congressional level was that a number
of pieces of legislation were drafted to address this issue. Some
proposed to restrict directly Canadian softwood lumber exports to
the U.S., while others would have changed the definition of subsidy
to allow for a finding that B.C. and other provinces had subsidized
their timber industry.*

At the same time the U.S. and Canada were about to engage in
free trade talks, and negotiators were seeking “fast track” approval
in the Congress. Members of Congress quickly moved to link
approval of a Canada-U.S. free trade deal to action on the softwood
lumber dispute; in other words linking overall acceptance of in-
creased liberalized trade to a specific issue of administered protec-
tion.” During this period of intense CFLI lobbying, a majority of
senators wrote to the administration asking for resolution of the
lumber dispute before beginning negotiations over the Canada-U.S.
FTA.52 Then, half of the members of the senate finance committee
sent a letter to U.S. Trade Representative Clayton Yeutter. While
expressing support for the Canada-U.S. free trade talks, they reiter-
ated their

~..concernabout Canadiansoftwood lumberimports.... Any

free trade agreement must be built on a foundation of

mutually advantageous trade practices. Therefore, we

believe the Administration should seek and early resolu-

tion of the softwood lumber trade issues. This would

facilitate Finance Committee consideration of any Admin-

istrative proposals relating to the negotiation of a free
trade agreement with Canada.”
Yeutter replied that the administration had persuaded the Canadian
government to commit to a series of meetings on the issue. Dissatis-
fied, Senator Max Baucus, on February 26, 1986, organized a group of
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senators to raise the issue on the senate floor. Baucus argued: “They
[Canada] cannot have it both ways. If they expect the United States
to enter a free trade agreement, they must engaged in free trade... .I
am optimistic about the benefits of a free trade agreement might
bring, butI cannot support such an agreement, so long as subsidized
Canadian lumber makes a mockery of free trade.”* Finally, in a
move that caught the administration off- guard, the senate finance
committee let them know in April, 1986, that it would not give
fast-track approval for Canada-U.S. FTA talks unless the softwood
dispute was addressed.* The administration responded to this pres-
sure in two ways: an official letter was sent to Senator Stephen
Symms from President Reagan promising action; and USTR Repre-
sentative Clayton Yeutter hand-wrote a message on a letter to Sena-
tor David Pryor during the senate fast-track hearings that said, “we’ll
get timber fixed.”®

Meanwhile, legislative initiatives and court rulings altered the
legal context from what it has been in 1982. Congress amended the
Tariff Act of 1930 in 1984 to include “upstream” or “input product”
subsidies as countervailable where “the input product bestows a
competitive benefit on those goods by affecting significantly the cost
of production.”® This was important for the softwood case because
it affirmed that subsidized log production could also show up as a
subsidy in the production of those logs (i.e. as lumber). At the same
time Dewey-Ballantine, the CFLI law firm, had been monitoring
relevant case law and found a recent CIT ruling in the case of Cabot
Corporation’s subsidy allegations regarding the Mexican
government’s two-tiered price structure for the “input products”
that go into the production of carbon black.® This case was relevant
to the softwood lumber dispute because it ruled that de jure “general
availability” may be too strict a test to find that “specificity” does not
exist, and that cases of de facto specificity should also be considered.

The problem for the ITA was that the CIT actually gave it
conflicting rulings during this time, actually upholding, in another
case, the test the ITA used in the first countervail case when it
determined that stumpage was generally available.” But with Con-
gress threatening to take legislative action to remedy the restrictive
de jure test, the ITA had little room to manoeuvre and eventually
accepted the CIT’s ruling in Cabot. Rugman and Porteous argue that
“the acceptance of Cabot’s narrower definition of general availability
by the ITA prepared the ground for the reversal of its 1983 decision.
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It enabled the ITA to claim that a new legal precedent existed, so that
the 1983 decision could be reversed to accommodate the domestic
political pressure.”® Immedjiately following this decision, Senators
who had been pressuring for a reversal of the 1983 softwood decision
were briefed by the Commerce Department on the implications of
these changes for the softwood case.” The go-ahead was given to U.S.
industry to relaunch countervail proceedings, raising fears in the
Mulroney government that Canadian hostility over this change
could derail free trade talks.®

Subsequently, new countervail proceedings were launched one
month later, catapulting the conflict into the Canadian media spot-
light. Industry in B.C. stood ready to fight but the province’s new
premier, Bill Vander Zalm, who was looking for new sources of
revenues, had different ideas.®® The premier appointed Jack Kempf,
a long-time critic of B.C.’s stumpage system, as minister of forests.
Kempf and Vander Zalm used this opportunity to announce that the
governmentwas reviewing the province’s stumpage system.* Vander
Zalm said publicly that he hoped this would stall the countervail
proceedings, but it was clear that the government was not disap-
pointed with the U.S. countervail pressure.®® As Kempf later noted,
“it was quite clear to me that the U.S. Commerce Department and
Coalition for Fair Lumber Imports had a very good case and so it
behooved us to try then and get the best deal that we could, and I
think we did.”* In fact, Kempf attempted to circumvent Canadian
federal government negotiations by contacting and exchanging in-
formation with the CFLL%

In October of 1986, the U.S. commerce department reversed its
1983 ruling and found that B.C. and other provinces had subsidized
their forest industries through below-market costs to harvest pub-
licly-owned timber. The ITA explained that court rulings legislative
changes and the correction of errors it made in 1983 were the causes
of this reversal. Following the carbon black case, the ITA found that
stumpage programs were provided de facto to a “specific group of
industries”® and that it did so at “preferential rates” amounting to a
15 percent subsidy.* Citing lack of congressional direction, the ITA
developed three measures to see if a program was “generally avail-
able,” including “the extent to which the government exercises
discretion in making the program available.””” The ITA found that
provincial governments exercised a high degree of discretion, result-
ing in a single industry benefiting from stumpage rates. Supporting
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this finding, the ITA ruled that it had erred in 1983 when it had
followed U.S. standard industrial classification (SIC) codes to deter-
mine that three industries benefited from stumpage rates. It argued
that the pulp and paper, wood products and logging industries were
so integrated in B.C. that they should be treated as a single industry.
The U.S. international trade commission (ITC) subsequently voted 4-
2 that Canadian imports “injured” U.S. producers.”

Critics assert that there were several suspicious parts to this
preliminary decision. According to the CIT’s own ruling in the
carbon black case, Rugman and Porteous argue, the ITA’s choice of
a “preferentiality” test was not applicable to natural resources.”
Many are uncertain as to how the commerce department came up
with its figure of a 14.54 percent subsidy which Percy and Yoder
argued included a case of “double counting,” something immedi-
ately asserted by consultants retained by the Canadian govern-
ment.” Even key CFLI officials felt that it was less than coincidental
that the preliminary subsidy was half-way between the 30 percent
subsidy alleged by the CFLI and the Canadian argument that there
was no subsidy.”

Just before a final determination was to be announced, Canada
and the U.S. signed the memorandum of understanding (MOU) in
which a 15 percent export tax would be collected on Canadian
softwood lumber exports to the U.S. in lieu of an export tax.” The
MOU also listed provision for replacement measures whereby the
U.S. government and CFCI could agree to lower the export tax if
stumpage rates were increased.

The memorandum may have saved the Canada-U.S. free trade
talks. It allowed a proliberal executive to maintain positive relations
with the nation’s most important trading partner while addressing
protectionist pressures from Congress. While critics argued that the
second countervail decision demonstrated why a free trade deal with
the U.S. would never work, Prime Minister Mulroney made the
opposite argument: that only a free trade deal would stop this type
of “U.S. harassment.”

B.C. state actors were pleased overall with the memorandum.
The deputy minister of forests noted that “itis hard to complain when
somebody is trying to help you have more revenue,”” a point not lost
on then Commerce Department Undersecretary Bruce Smart. “From
the point of view of B.C, it seems to me that they get a favorable
impact on their budget under the circumstances in which they can
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blame the United States. The United States is seen as the ogre, but we
are giving you $500 million.””” In fact, a key CFLI official felt thatif it
had not been for the actions for the B.C. government, there would
never have been a memorandum of understanding.

I don't think there would have been a negotiated settle-
ment without Jack Kempf. He was the only one in Canada
who recognized that B.C. was getting ripped off ... and
made it plan to the Coalition that the B.C. government
wanted to take more out of the industry, and after the
initial meeting, we agreed to keep each other informed ...
Until Kempf got involved, [federal Minister of Interna-
tional Trade] Pat Carney was stonewalling U.S.7

This interpretation is supported by the then federal minister of
forests.

There’s no doubt what happened here. We, that is the
federal government, accommodated nobody else but the
B.C. Government, who had lost their nerve, who did not
want to take the chance - and for good reason ... This has
been a neat arrangement for the province. In the first year
we collected the tax, we sent them a cheque for $320
million .... This was not a federal initiative ... They came up
with this idea, which then on behalf of British Columbia
we sold the Americans on.”

Both the B.C. forest industry and federal government were less
enthusiastic and would have preferred to have fought this through
the U.S. adjudication process, believing they would have prevailed.®
Still, the lesson B.C. industry officials say they took away from their
second countervail experience was that the adjudication process is
politically influenced. “We failed to appreciate that the case had
taken on such significance in U.S. politics that the normal handling of
atrade case would be put aside. We did not know that the profession-
alism and independence of judgement that had resulted in the earlier
determination in Canada’s favour had dissipated under intense
domestic pressure.”®!

Carrying along with its plan to increase revenues from the B.C.
forest industry, provincial government actors seized on the provi-
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sions of the memorandum to have it offset by increased stumpage
fees, making permanent an understanding that Canada or the U.S.
could cancel at any time.® The government did this by introducing a
new, revenue-driven system of stumpage calculations, dramatically
increasing revenues for the provincial government. By 1990 the U.S.
had agreed that the province’s replacement measures had com-
pletely offset the 15 per cent export tax, and provincial lumber was
proceeding tax free to the U.S.%

Two years later the Canada-U.S. Free Trade Agreement was
signed and came into effect in January, 1989. Chapter 19 of the deal
included a binational dispute resolution process to which counter-
vail disputes could be sent. The panels would not replace each
country’s trade laws but would have the power to ensure that the
laws were applied properly. Canadian officials thought that this
would eliminate the political interference they believed to have
caused the second countervail reversal.

Atabout the same time, Congress codified the CIT Cabot ruling
so that future ITA decisions could not reverse the new interpretation
of de facto specificity.® Still, how to measure precisely what consti-
tutes a “specific group of enterprises” was not addressed, leaving the
ITA with considerable discretion in this regard. As Lay noted in 1989,
“itis still not possible to articulate the concept of specificity in a way
that predicts whether a given collection of industries will be deemed
limited enough to constitute a “specific group of enterprises.”®
Recognition of this uncertainty led ITA officials to propose their own
regulations, which they said would act as guidelines in their determi-
nation process. Reflecting their specificity test in the second counter-
vail decision, they proposed that, “among other things,” four factors
should be considered in determining specificity: (i) the extent to
which government acts to limit the availability of a program; (ii) the
number of enterprises, industries, or groups thereof that actually use
a program; (iii) whether there are dominant users of a program or
whether certain enterprises, industries or groups thereof received
disproportionately large benefits under a program; and (iv) the
extent to which a government exercises discretion in conferring
benefits under a program.

Forfiveyears following the memorandum of understanding, all
was quiet on the countervail front. Meanwhile, a second “wave of
environmentalism” was taking place in North America, with forestry
practices in the U.S. Pacific northwest and British Columbia galva-
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nizing concern among North American and European environmen-
tal groups.® Reductions in forest harvesting in the Pacific northwest
to protect the spotted owl and other endangered species heightened
demands for increased raw log export bans.*” Both environmental
groups and small sawmill owners supported increased controls
because they believed this would offset some of the fiber shortage
caused by decreased harvesting on national forests. They also felt it
would minimize job losses owning to environmental restrictions.®
For the first time there was a direct alliance with U.S. industry and
environmental groupsin order to offset environmental restrictions to
foreign competitors. President Bush was against increasing raw log
export bans because he viewed them as protectionist, but as Vogel
notes, Bush capitulated when “the sawmill operators gained a sig-
nificantally - the American environmental movement.”® Supporting
aban on state-owned lands, Bush made the link between processing
and the environment: “there can be no doubt that high levels of
export of unprocessed timber have contributed to the decline in
habitat that caused this species to be listed as endangered.”*

In B.C,, calls for heightened environmental regulations were
met with limited success until the early 1990s as European and U.S.
groups began to focus their attention on B.C. forest policy.”! The
October, 1991, provincial election changed the policy climate with
the electionof a New Democratic Party government on a platform of
significant forest policy change, including a desire to obtain in-
creased revenue from the forest industry to double the amount of
protected areas in the province to equal 12 percent of the land, and to
increase forest practices regulations.”

In the meantime, B.C. forest industry representatives were
increasingly annoyed at having to open their books to U.S. officials.
Never having liked the memorandum of understanding, they pres-
sured the Mulroney government to repeal it. About to enter into a
provincial election the B.C. government saw political mileage in
cancelling the agreement.”® Both the provincial government and
industry leaders believed that increased stumpage fees and the new
Chapter 19 binational panel process would enable them to success-
fully fight a potential third countervail.
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Figure 2:
British Columbia Lumber Shipments, 1985-1994
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C. The Third Countervail

Pressured by forest industry officials and the B.C. government,
in 1991 Ottawa exercised its option to terminate the memorandum,
arguing that virtually all of Canada’s softwood exports were not
subject to an export tax since they had been made up in replacement
measures. Swiftly responding, the CFLI and U.S. officialdom argued
that they had not been given adequate notice. Yet another Senator
Packwood letter signed by 67 of his colleagues said that if a reluctant
White House was not going to respond, Congress would take legis-
lative measures.* Consequently the commerce department “self-
initiated” a third countervail action on October 31, 1991.% For the first
time the CFLI actively sought informal links with British Columbia
environmental groups. Self-initiation posed some obvious problems:
if most provinces had replaced subsidies with other measures, how
could the commerce departmentnow find thata subsidy still existed?
The answer came with the added complaint that raw log controls
were an additional subsidy by driving down the price of timber.

Once again the softwood lumber dispute became a major story
in Canadian papers. Opposition party officials went to Washington,
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D.C. to argue that self-initiation was an affront to Canadian sover-
eignty. They also criticized the action of Congressman Ron Wyden
and Senator Max Baucus for their support of the countervail.® The
U.S. National Lumber and Building Material Dealers Association
(NLBMDA) and the U.S. National Association of Home Builders
(NAHB) began to launch their own lobbying effort, arguing that the
CFLI was hurting the home building industry and pushing the cost
of homes out of the reach of some first-time buyers. The NAHB and
NLBMDA alsobegan tointeract with Canadianindustry and govern-
ment officials. The CFLI’s influence over Congress, although still
dominant, was not being challenged by consumer-oriented industry
interests.

The CFLI responded to this counter-pressure by increasing its
ties with Canadian and U.S. environmental groups and initiating a
congressionally-focused attack on British Columbia forestry man-
agement practices. This was an effort to convince the U.S. public and
Congress that not only were Canadian provinces subsidizing their
forest companies through low resource rent rates, but also that
Canadian industry was benefiting from lax environmental regula-
tions. Key congressmen took up this argument. For example, Con-
gressman Wyden’s office solicited the help of two B.C.-based groups,
the Western Canada Wilderness Committee (WCWC)and B.C. Sierra
Club, in a highly public and political fight with Canadian officials
over the countervail issue. Citing official letters from these groups,
Wyden asserted that there was a direct relationship between this
long-standing, heavy subsidization of Canadian stumpage and poor
forest practices in British Columbia. He quoted one B.C. environmen-
tal official as saying that his group “believes that the underpricing of
timber has resulted inaB.C.-widelogging horror show,” and another
as arguing that the “underpricing” of Canadian timber “does not
provide opportunities for the most efficient and best use of timber.”*”
In a letter to Canadian Ambassador Burney, Wyden (1992) said that

neither am I startled by criticism of Canadian forestry
practices by U.S.-based environmental groups. What does
draw my attention is criticism from these western Canada
environmentalists who strongly disagree with your asser-
tions that B.C. practices good forestry, and that there are
no give-aways to Canadian wood product manufacturers
in the pricing of provincial stumpage.
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The efforts to bring in the environment at this juncture were not to
influence the adjudication process, which, as Burney (1992) re-
sponded to Wyden, did not take into account different levels of
environmental protection in each country. Rather, it was to maintain
political pressure on the ITA determination process and to prepare
lobbying efforts aimed once again at changing U.S. trade law.

At the same time that these highly public criticisms were taking
place, informal discussions were being held between the U.S. Natural
Resources Defense Council (NRDC) and CFLI officials about the
possibility of launching a joint effort to have Congress change the
definition of subsidy that would permit a countervail action against
B.C.’s arguably less strict environmental regulations.” These infor-
mal discussions did not go further at this time for two reasons. First,
the CFLIwas achieving success without undertaking such a dramatic
effort to expand the definition of subsidy. Secondly, as long as the
CFLI continued to win on its own, the NRDC had no incentive to
invest its time and resources in such an effort.”

In the midst of this complex coalition-building, the U.S. interna-
tional trade commissionissued a preliminary ruling on December 27,
1991, that the American industry had been materially injured by
Canadian softwood lumber imports.!® Then, on March 12, 1992, the
ITA tentatively ruled that stumpage programs in Canada’s four key
provinces and B.C.’s raw log export bans constituted “specific” and
“preferential” programs, resulting in a net subsidy to Canadian
producers estimated at 14.48 percent ad valorem (percent of market
value). Pending final rulings, Canadian companies had to postbonds
equal to the preliminary amount which would be collected pending
a final affirmative ruling. Over half of the calculated subsidy was
attributed to B.C.’s raw log export restrictions.!”!

This time Canadian interests were in no mood to negotiate a
compromise. Canadian politicians decried the “U.S. harassment” as
an attack on Canadian sovereignty. Many argued that it was “hypo-
critical” of the U.S. to penalize British Columbia for using raw log
exportrestrictions when the U.S. also restricted raw log exports on its
publicly-owned lands. British Columbia’s minister of forests would
later publicly attack the B.C.-based Western Canada Wilderness
Committee for supporting a countervail that was largely successful
because of raw log export restrictions, claiming that the WCWC
support of the countervail undermined forest jobs in the province.*2
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The ITA issued a final ruling on May 28, 1992, upholding its
preliminary judgment that a subsidy existed but then revising the
amount downward to 6.51 percent.® As Balmer has noted, BC's raw
log export restrictions accounted for 3.6 percent of this amount.
Stumpage payments, once the key complaint of the CFLI and its
member forest companies, by the ITA’s own calculations, now
amounted to less than a 2.91 percent subsidy.' In July 15, 1992, the
ITA issued a final affirmative injury ruling.!® However, the panel
split 4-2. Those supporting an injury finding argued, in part, that
countervail tariffs were required to avoid provinces reverting to their
previous stumpage prices, a point to which the minority took great
exception.!® Now strongly convinced that ITA determinations were
subject to considerable political interference and pressure from con-
gressional interests, the Canadian government sought immediate
review under Chapter 19 of the Canadian-US Free Trade Agreement.

D. Adjudication Under the FTA

Two FTA panels were constituted to examine the ITA’s subsidy
determination and injury ruling. On May 12, 1993, the subsidy panel
remanded the commerce department ruling. It told the ITA that it
needed to consider all four measures of the “specificity” guidelines
thatithad issued in 1989.* It further argued that in order to find that
the price was “preferential,” a 1986 federal circuit court ruling in
Georgetown Steel Corp. v. United States now required the ITA to apply
an “effects test” providing evidence that stumpage prices distorted
markets.'® On July 26, 1993, the injury panel remanded the ITC
determination, arguing that the ITC did not provide sufficient evi-
dence that Canadian softwood lumber exports were the cause of
material injury.'®

The ITA responded in September, 1993, asserting the FTA panel
had misunderstood that its guidelines for specificity were “sequen-
tial,” and that any one measure was enough to find specificity.!
Nonetheless, itapplied all four measures and again found specificity,
actually revising its subsidy estimate to 11.54 percent.!! At the same
time, the department of commerce refused to apply an “effects” test,
maintaining that this requirement was limited to cases involving
non-market economics.!? Similarly, the ITC responded in October,
1993, by analyzing the volume of Canadian softwood imports, the
effect of these imports on prices, and other factors that could contrib-
ute to material injury and again found that, based on the evidence,
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Canadian subsidized imports were the cause of material injury to
U.S. companies.'”

These rulings fueled beliefs in Canada that the ITA and ITC
adjudication processes were subject to political influence, while the
FTA panels were beneficial in checking congressional pressure. Not
unexpectedly, these rulings caused rumblings in the Congress, with
some members questioning the validity of FTA panels. Before wait-
ing for the conclusion of the binational process, the joint senate
committee report on NAFTA implementation condemned the panel
rulings. It argued in general terms that more deference to administra-
tive authorities must be shown.

The Committee believes ... that FTA binational panels
have, in several instances, failed to apply the appropriate
standard of review, potentially undermining the integrity
of the binational process. Specifically, the Committee be-
lieves that some binational panels have not afforded the
appropriate deference to US agency determinations re-
quired by the United States Supreme Court .... Absent a
direct conflict with the plain language of the statute,
panels, like the courts for which they substitute, are re-
stricted to examining whether the agency’s view is a
permissible construction of the statute. The Committee
emphasizes in this regard that it is the function of the
courts, and thus panels, to determine whether the agency
has correctly applied the law, not to make the ultimate
decision that Congress has reserved to the agency."™

The committee also set its sights on the ITA subsidy panel. It “clari-
fied” that only one measure of “specificity” needed be found, directly
contradicting the binational panel ruling.

[TThe Committee is concerned that, in several cases, bina-
tional panels have misinterpreted U.S. law and practice in
two key substantive areas of U.S. countervailing duty law-
regarding the so-called “effects test” and regarding the
requirement that a subsidy must be “specific” to an indus-
try. Thus, the Committee believes it is appropriate to
clarify USlaw and practice in these two areas, so that these
misinterpretations can be corrected."®
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With respect to the “effects” test, the committee reported

that “ ... the binational panel misinterpreted U.S. law to

require that, even after the Department of Commerce has

determined that a subsidy has been provided, the Depart-
ment must further demonstrate that the subsidy has the

effect of lowering the price of increasing the output of a

good before a duty can be imposed. Such “effects” test for

subsidies has never been mandated by the law and is inconsistent

with effective enforcement of the counterviewing duty law. ...

From a policy perspective, the Committee believes that an

“effects” analysis should not be required.” "

Following these congressional initiatives, the binational panels
again ruled that both the ITA and ITC rulings were based on insuf-
ficientevidence. The subsidy (ITA)binational panel ruled on Decem-
ber 17, 1993, that the ITA did not provide evidence that provincial
stumpage programs were either specific or that they distorted com-
petitive markets.”” The ITC panel similarly found that there was
insufficient evidence to find injury. But by now both decisions had
broken down 3-2 along national lines.!"

The American minority members in the subsidy-focused panel
argued that a recent ruling by the federal circuit court of appeals in
the case of Daewoo Electronics!” meant that they had erred in the
original ruling. They argued instead that the Daewoo ruling meant
that the ITA only be subject to a “reasonable” test, and that deference
mustbe given to the commerce department (ITA) overhow it decides
to measure specificity and preferentialism. Both Canadian and U.S.
panelists have been accused of being influenced by more than legal
arguments alone. Gastle and Castel assert that “ ... what woke up the
U.S. minority were the congressional reports, not Daewoo.”’? The
U.S. CFLI dismisses these assertations, arguing that not only was the
law very clear regarding Daewoo, but that the professional back-
ground of the U.S. panelists makes such accusations “absurd.”'? The
CFLI has, in turn, argued that two of the three Canadian panelists
were in a conflict of interest because they had failed to disclose their
law firm'’s relationships with Canadian forest companies.'?2

Following the second remand, the commerce department’s ITA
reluctantly withdrew the existing countervail tariff. But the USTR
and the CFLI then appealed the binational panel decision to an
extraordinary challenge committee (ECC) under provisions of Chap-
ter 19 of the FTA."? The CFLI also launched a constitutional challenge
to the binational panel process, the success of which would have
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raised serious questions about the administration’s overall liberal
trade policy objectives.'*

During the ECC hearing, the USTR and the CFLI argued that the
binational panels “so misconstrued U.S. law that the integrity of the
process was threatened.”'? But the ECC panel upheld the binational
panels in an August, 1994, ruling, and once again it was a split 2-1
decision along national lines. The majority Canadian justices argued
that previous ECC panels had defined a narrow role for the ECC
based upon a standard of review that limited them to determining
whether the “panel conscientiously attempted to apply the appropri-
ate law as they understood it.”* Dissenting Judge Wilkey argued
that such a narrow interpretation meant that the ECC panels had
virtually no role at all.™

If the story had ended here, the evidence would support schol-
ars of American trade law who argue that the FTA/NAFTA bina-
tional process has reduced the influence of protectionist pressures in
the Congress. For example, Rugman (1989) predicted that “ ... on
average, the binational panels will probably give less deference than
in the past to the administrative agencies in the United States ... Since
actions on countervail are the major bilateral irritants, the net out-
come should be greater discipline in the administration of this aspect
of U.S. trade law. This will result in an overall improvement in
bilateral economic relations.” Indeed, both those critical and sup-
portive of the binational panel process on the softwood lumber
dispute agree that the panels gave less deference than a U.S. court to
the commerce department’s ITA.'* Judith Goldstein argues that this
dynamic is exactly the type of result Congress had wanted. She
maintains that the FTA process was actually supported by members
of Congress who, far less protectionist than much of the literature
suggests, actually sought to shield themselves from domestic pres-
sure by transferring some of their authority to the binational panels.
“ ... Congress may not only defend policies that benefit constituents
but as well supportrules such as fast-track, binational judicial review
or an executive veto as a convenient shield from a powerful interest
group.”® Supporting this conclusion is Krause whose review of
binational panels leads him to assert “ ... that the Chapter 19 bina-
tional review procedure lowers the expected benefits of protectionist
measures ... It has produced timely, judicious, and nonpartisan
opinions.”™ Or as Jordan Goldstein puts it, “[t]he fears of [U.S.]
industry, labor, and politicians that the FTA and NAFTA will limit
the use of U.S. trade-remedy laws may be coming to pass.”'”
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Yet the softwood story actually presents a slightly different
picture than the arguments about the FTA insulating protectionist
pressure would suggest. While agency discretion appears to have
decreased, the softwood story after the binational panel rulingsis one
of increased protectionist pressure at the congressional level. Rather
than walk away content that it had shielded itself from powerful
domestic interests as Judith Goldstein’s argument would predict,
Congress became increasingly active on the countervail file. The
binational panels did have an effect on U.S. countervail law, but it
was to formalize the procedures the commerce department used to
find that a subsidy existed in Countervail III, reducing agency
discretion to find in favor of the foreign competitor in the future. This
improved the U.S. domestic industry’s use of, or threat of, counter-
vail actions as a tool for increased relief, as well as reducing the
likelihood of future NAFTA binational panels remanding ITA and
ITC judgements.

Consider the changes in U.S. trade law that took place after the
binational panels. The CFLI lobbied a more than willing Congress
and the executive branch to specifically address each of the conten-
tious points made by the binational panels. The mechanism used this
time was the WTO/GATT (Uruguay Round) implementing legisla-
tion, which came into effect December 8, 1994, and its accompanying
“Statement on Administrative Action” (SAA)."*2 The SAA addresses
the subsidy binational panel findings regarding de facto specificity
and the effects test. Contradicting the binational panel finding that all
four measures of specificity must be considered, the SAA states that
“Commerce shall find de facto specificity if one or more of the factors
exist.”1* It also gives clear direction that “in determining whether a
subsidy exists, Commerceis not required to consider the effects of the
subsidy.”?** Explicitly addressing the softwood binational panel
rulings, the SAA goes on to state that

In Certain Softwood Lumber Products from Canada ... a three-
member majority ruled that in order to find certain gov-
ernment practices to be subsidies, Commerce must deter-
mine that the practice has an effect on the price or output
of the merchandise under investigation. In so ruling, the
majority misinterpreted the holding in Georgetown Steel Corp.
V. United States ... which was limited to the reasonable
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proposition that the CVD law cannotbe applied toimports
from nonmarket economy countries .... [TThe Administra-
tion wants to make clear its view that the new definition of
subsidy does not require that Commerce consider or ana-
lyze the effect (including whether there is any effect at all)
of a government action on the price or output of the class
or kind of merchandise under its investigation or review.”

The SAA also takes preemptive action, explicitly permitting raw log
export controls to be considered as countervailable, something the
Uruguay Round subsidy agreement arguably intended to exempt.'®
Again referring explicitly to softwood lumber, the SAA states:

Inthe past, the Department of Commerce has countervailed
avariety of programs where the government has provided
a benefit through private parties (see, e.g. Certain Soft-
wood Lumber Products from Canada, Leather from Ar-
gentina...) .... It is the Administration’s view that Article
1.1(a)(1)(iv) of the [GATT/WTOQO] Subsidies Agreement
and section 771 (5)(B)(iii) encompass direct subsidy prac-
tices like those which Commerce has countervailed in the
past, and that these types of indirect subsidies will continue to
be countervailable ...'%

These changesbelie predictions that the influence of protection-
ist interests would dissipate following the FTA binational panel
process. In fact, those U.S. industry organizations supporting the
binational pane] outcomes, such as the NAHB, were not even made
aware of these changes until they were a fait accompli.*”” Instead, these
developments support the trade theory literature asserting that U.S.
trade law has created an institutional setting that encourages overall
liberal dynamics but which facilitate administered protection. In this
case, as free trading arrangements created less deference to the
countervail adjudication process and bureaucratic discussion, Con-
gress moved swiftly to ensure that American forest companies
would not lose their administered protectionist mechanisms. Hence,
the binational panel rulings resulted in more explicit direction from
Congress that made it easier for American forest companies to prevail
in countervail determinations.

Softwood Lumber / Cashore 27



Figure 3: Canadian Softwood Lumber Exports

to the United States
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IV. THE SOFTWOOD LUMBER AGREEMENT

Once these changes were made, Canadian government and
industry officials recognized that the CFLI could very well win
another countervail."® Following their successful dual track strategy
of congressional lobbying and legal action, the CFLI buttressed its
constitutional challenge of Chapter 19 by stepping up its criticism of
B.C.s environmental forestry practices in Congress and referring to
its support from provincial environmental groups.'* Its official brief-
ing included a section criticizing Canada’s inadequate environmen-
tal initiatives, asserting that “sound trade policy and environmental
policy support taking action to offset Canadian timber subsidies.” %
The CFLI used these environmental arguments when critiquing the
NAHB, which had announced it was placing the softwood lumber
dispute at the top of its agenda and would fight strongly for a fourth
countervail initiative.

It was in this context that Ottawa and the B.C. government
began a series of meetings in an attempt to avert Countervail IV,
Canadian officials were looking for a deal that would be less painful
than another import tariff, while administration officials wanted to
pursue any arrangement that would serve the dual purposes of
stopping a potential trade skirmish with Canada, as well as securing
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the CFLI’s agreement to drop its constitutional challenge of Chapter
19 (which posed a serious threat to its overall liberal trading objec-
tives),14

Informal meetings first took place in the spring of 1995, fol-
lowed by formal meetings at the Canadian Embassy in September.
For the next eight months a series of meetings, first exploratory and
then moving toward intense negotiations, were held among officials
from the office of the United States trade representative, the com-
merce department, the B.C. ministry of forests, other provincial
governments, the Canadian department of foreign affairs and inter-
national trade, and the Canadian Embassy. In addition, industry
officials in Canada and the U.S. were central to these discussions. !*
During the exploratory phase environmental changes in British
Columbia were raised, but the central focus was on timber pricing
changes.'* The provincial government was able to point to stumpage
increases it had made in 1994, following two years of increased
industry profits.*

A number of options were discussed that might avoid a fourth
softwood countervail, including having each province adopt a differ-
ent set of initiatives that would satisfy the CFLI. In the end, a British
Columbia “quota” proposal put forth by Jake Kerr, an industry
representative, was accepted. The final agreement allows the first
14.7billion board feet (BBF) of softwood lumber exports from British
Columbia, Alberta, Ontario and Quebec to enter the U.S. market tax
free, and 16.3 BBF were exported from these provinces in 1995.1 But
any amount above this figure would be subject to an export tax. The
first 650 million board feet in excess is subject to a $50 tax per
thousand board feet (MBF), while any further exports are subject to
a $100 tax MBE. In exchange, the CFLI and key American companies
agreed not to launch a countervail petition for five years, the CFLI
dropped its Chapter 19 constitutional challenge, and the commerce
department agreed not to proceed with any softwood countervail
petition it might receive in the next five years.

Unlike the case in 1986, this proposal originated not from the
provincial government but from B.C. industry. The government,
havingjustimplemented a new stumpage increase, had no interestin
using this pressure to find increased provincial revenues. Industry
officials from other provinces went along with the deal, accepting it
with varying degrees of enthusiasm. But Ottawa disliked this
approach, involving as it did a high degree of bureaucratic adminis-
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tration. It also involved turning negotiations inward to politically
sensitive questions regarding how much of the national export quota
each province would receive, and within each province, what share
would go to each company.'*

The agreement was vehemently opposed by the NAHB and the
NLBMDA, who argued that purchasers of lumber, the only losers to
this deal, were not a party to it. Timber prices went up in the
aftermath of the deal, and the home builders quickly asserted that the
agreement was the cause. They were equally critical of the effect of
this deal on price volatility, which the NAHB argued would create
additional uncertainty in the U.S. housing market. Stepping up its
pressure, the NAHB focused the bulk of its efforts on publicly
criticizing the CFLI's largest member company, Georgia-Pacific, and
on initiating its own legislative measures in the U.S. Congress.'¥
Some critics of the deal suggested that upward pressure on timber
prices might actually help the B.C. forest industry’s bottom line.
Unlike the 1986 memorandum of understanding, British Columbia
forest industry officials have a vested interest in making the agree-
ment work and have spent much of their time with CFLI officials
discussing related management issues. Meanwhile, Canada’s tradi-
tional American allies in this dispute, such as the NAHB, are working
to have the agreement terminated.

Inaddition to market distortions, the agreement, like the memo-
randum before it, has again resulted in CFLI and U.S. scrutiny of
Canadian forest management practices to ensure compliance. And
once again, B.C. environmental groups have been enlisted by the
CFLI for their support in this regard.’*® The CFLI has warned the
provincial government that any environmental relaxation measures
would be weighed against the terms of the agreement, for the first
time giving environment issues some legal teeth in the softwood
lumber conflict. So, when the B.C. government held closed-door
discussions with stakeholders about streamlining its recent forest
practice changes, some provincial environmental groups notified the
CFLI of these plans."*® An official of the B.C.-based Sierra Legal
Defence Fund acknowledges that “itis a case of strange bedfellows,”
but the “environmental lobby will use any tool it can, including the
softwood lumber agreement,” to exert pressure for maintaining or
increasing environmental protection.'®

Canadian Embassy officials in Washington have had to explain
to the U.S. commerce department and USTR officials recent B.C.
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forest policy initiatives that affect job requirements, environmental
forestry regulations, and stumpage fees. But it is clear that the CFLI
is more interested in maintaining stumpage rates than environmen-
tal protection per se. Provincial industry officials have briefed U.S.
trade representatives and the CFLI about the three current areas of
B.C. policy change--job targets, relaxing some administrative re-
quirements in BC’s new forest practices code, and reducing stump-
age owing to recent declines in the price of timber. Based on these
discussions, provincial industry spokesmen believe that neither job
targets nor forest practices code administrative changes will be
challenged under the agreement as long as no significant modifica-
tions are made in stumpage rates.” But owing to slumping prices
and the decline of the Japanese market in early 1998, stumpage rate
reductions in B.C. appear imminent, and the CFLI is closely monitor-
ing the situation.’®

V. CONCLUSION

The Canada-United States softwood lumber dispute generally
supports the argument that the development of U.S. trade policy is
one in which “[tlhe norms and institutions of fair trade [have]
coexisted with theirliberal counterparts.”’*® Liberal dynamics tended
to come from the executive branch in its pursuit of bilateral
(Canada-U.S. FTA), trilateral (NAFTA) and multilateral (WTO/
Uruguay Round) trading agreements that occurred since the dispute
firstbeganin the early 1980s, while the administration has minimized
the protectionist elements of U.S. trade law through the negotiation
of VERs. Protectionist pressures have largely been felt through U.S.
countervail law and through Congress, which, during this dispute,
has quickly altered American trade law to facilitate affirmative
countervail rulings.

The development of the Canada-U.S. FTA and later the NAFTA
binational panel mechanisms can be seen in this light. Far from
reducing pressure in Congress for administered protection, bina-
tional panel rulings had the effect of tying congressional changes in
U.S. trade law more directly to the softwood lumber conflict. To be
sure, the department of commerce has lost discretion as a result of the
binational panel mechanism, but the direction of this loss in the case
of softwood lumber has been the opposite of predictions: it is now
more difficult for the commerce department to find in favor of the
foreign competitor.
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Given these outcomes, what are the prospects for a long-term
resolution to this dispute? One obvious option is for the U.S. to
engage in wholesale change of its domestic trade law, something
Krueger (1995) and other scholars have long called for, arguing that
they fail to protect American consumers. But given the dynamics
noted above, any sweeping changes are unlikely. The following
section considers options that the CFLI believes would end the
dispute if implemented.

The prospect of British Columbia returning to a system of
competitive bidding appears to hold the most promise in arriving at
along-term solution, as it would be much more difficult for the CFLI
to assert, and for the ITA to rule, that rates are provided “preferen-
tially” if they are offered on a market basis. And, unlike the scenario
to be discussed below, a move toward competitive bidding is sup-
ported by most environmental groups in B.C. and the United States.
Environmental groups believe competitive bidding will lead to
greater logging costs, which some believe would have the effect of
reducing the harvest rate. They also believe that such a system would
encourage value-added production by allowing secondary manufac-
turers greater access to the wood supply.

Conceivably, if a B.C. government wanted to head in this
direction, it could use the softwood lumber dispute as a reason for
doing so. Indeed, changes were made in 1987 that increased access to
small scale, short-term competitive bidding on timber sales.’ But
there are anumber of problems with this possibility. First, the current
tenure system has created some powerful actors with a vested
interest in the status quo. Forest workers have benefited from this
system in the form of high wages and employment levels, and
government officials have been able to use the “appurtenancy”
regulations to require forest companies to maintain employment
levelsin specificlocations, thus encouraging regional development.'®®
Current tenure holders are also hesitant to open up the Pandora’s box
of tenure reform, in part because of uncertainty about any new
system and in part because their tenure is a company asset.!*® More-
over, Zhang and Pearse (1996) have documented the positive effects
of secure and long-term tenure on investment and forest practices.
Thirdly, and most importantly, even if the province moved to a
competitivebidding system, government and industry officials worry
that U.S. companies will simply find other ways to countervail
softwood exports (as witnessed by the inclusion of B.C. raw log
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exports controls as a subsidy in Countervail IIT). Certainly the evi-
dence presented here indicates that U.S. trade law would appear to
encourage the CFLI to look for other programs in the future that
might be considered countervailable, including environmental for-
estry differences.

Another potential solution is to allow free trade in raw logs
between Canada and the United States. This option would essentially
remove all arguments that the subsidy reflects “preferential rates,”
since U.S. producers would now have access to the raw materials. But
the likelihood of any B.C. government removing its raw log restric-
tions seems doubtful, because the goals of creating value-added
industry and jobs, environmental protection, and Canadian sover-
eignty are tied up in thisban. These are the same reasons why the U.S.
has been tightening its own raw log export restrictions. There is an
increasingly strong sentiment in Canada and the U.S., and one that
has solidified following increased environmental forestry protec-
tion, that the government has the right to insist that trees cut on
government-owned land are processed in the region where they are
being cut rather than shipped to foreign markets.

There is another heretofore unexplored possibility that may
reduce the threat of future countervail action, and that is a mutual
recognition agreement (MRA) between Canada and the U.S. over
forest management practices. In recent years MRAs have gained
increased popularity as a way of tolerating “acceptable differences”
between domestic regulatory systems.'” The U.S., the European
Union, and Canada are three countries currently negotiating sectoral
and inter-sectoral agreements that would reduce international regu-
latory oversight without forcing countries/ domestic sectors to con-
verge around one specific system. Thus far, MRAs have centered on
regulations and certification measures to facilitate productentry into
domestic markets. This narrow focus does not generally apply to the
U.S./Canada softwood lumber trade, where the issue is about pric-
ing rather than quality or safety of the product, although the growing
move toward forest certification and the fear of future countervails
explicitly addressing environmental forestry practices may also play
an important role here. But given the attractiveness of agreeing to
“acceptable differences,” it may be worth exploring whether this
concept could beexpanded to apply toissues concerning the Canada/
U.S. softwood lumber conflict. An MRA could be broad-based,
involving forest management pricing systems and forest regulations,
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or anarrowly focused one that would remove key factors in previous
disputes, such as declaring raw log export controls as
non-countervailable. Obviously, key obstacles are posed here as
well, including just what incentive would exist for the U.S. to enter
into such an agreement. But the lesson from the whole story recited
hereis thatany efforts to reduce U.S. administered protection will get
amuch better hearing from the executive branch, which would be the
key player in any softwood lumber MRA negotiations.

Finally, itis worth reflecting on the nature of the environmen-
tal connection in this dispute, and the odd coalition-building be-
tween American lumber companies and Canadian and U.S. environ-
mental groups. The story presented on these pages makes it clear that
the CFLI has forged these linkages insofar as it helps its case and not
because the CFLI supports increased environmental initiatives. In-
deed, CFLI opposes increased environmental restrictions in the u.s,
but believing those on U.S. national forest lands to be stronger, sees
this as an area to exploit. Vogel has noted that U.S. industry attempts
toreach outto environmental interests have increased in recent years
as a way for it to legitimize its protectionist efforts.

To the extent that producers and employees who stand to
suffer financially from liberalized trade find themselves
onthe defensive, they are apt to make greater use of health,
safety, and environmental arguments to justify their case
for trade restrictions. These economic arguments resonate
with significant segments of the electorate in a way that
economic defenses of protectionism no longer do.'

Asfor the question whether environmental groups benefit from
using the softwood dispute to further their goals, the evidence to date
is ambivalent. On the one hand, the countervail has clearly resulted
in dramatically higher stumpage fees in B.C. and exerted some
pressure for a competitive bidding system. On the other hand,
although many environmental groups tend to support a competitive
bidding system because they argue it would increase industry costs
and provide greater access to the fiber, evidence shows that U.S.
competitive bidding is not a panacea for environmental protection.
The increased environmental protection measures in the U.S. were a
result of its non-discretionary environmental forestry legislation
rather than a system of competitive bidding.
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Certainly the role of environmental groups in the softwood
dispute must be seen as part of a larger strategy of using economic
pressure and boycotts to force the B.C. government into increased
environmental forestry regulations.!” But there are costs resulting
from the inclusion of the softwood dispute as one of these economic
tools. This is because supporting the countervail dispute in the 1990s
puts environmental groups in an awkward position. Recall that
Countervail III was largely successful owing to the commerce
department’s ITA ruling that B.C. log exports were a subsidy. Yet
environmental groups in B.C. and the U.S. are also strong supporters
of raw log export restrictions in both jurisdictions because they
believe such policies create domestic value-added jobs and thus
reduce job losses associated with environmental protection. While
environmental groups may feel that the means justify the ends, they
also risk losing some credibility when they support a countervail
initiative that puts pressure on the B.C. government to remove log
restrictions. Such interaction could hurt the credibility of environ-
mental groups.

The dispute also suggests a possible down side to environ-
mentalists forming common cause with industry groups
pursuing normal self-interest. By playing the trade card in
concert with such groups, there is a real danger that the
environmental dimensions of the problem will be lost in
the inevitable backlash against protectionism. If one of the
longer-term objectives of environmental groups is to edu-
cate the public and develop broad support for an environ-
mental ethos, it is not clear that alliances of temporary
convenience will always prove useful.'®

No one would dispute that the objective of environmental
groups to increase environmental protection is laudable. Perhaps the
lesson in all of this is that we need to shift focus toward greater
cross-border cooperation to achieve sustainable forestry in both
countries. In an era of increasing globalization, the ability to work
cross-nationally appears to be crucial if we are to move forward on
environmental protection. A first step might be the creation of a
multi-stakeholder, cross-border commission designed to build mu-
tual understanding and address environmental forestry issues and
concerns in both countries. Perhaps if we undertake more of these
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efforts, we may find that their results have the effect of dampening
enthusiasm for bilateral softwood lumber trade conflicts.

Short of a complete convergency by B.C. and other provinces
toward the U.S. model, the incentives offered by the American trade
law institutional setting will almost certainly nurture the softwood
dispute for decades to come. The most policy makers on both sides of
the border can probably hope for is to address bilaterally issues such
as the environmental forestry policy. Canada-U.S. agreements on
these issues may end up removing some fuel from the softwood fire.
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ACRONYMS

BBF billion board feet

CFCLI Coalition for Fair Canadian Lumber Imports

CFLI Coalition for Fair Lumber Imports

CIT Court of International Trade

CVD countervail duty

ECC extraordinary challenge committee

FTA (Canada-U.S.) Free Trade Agreement

GATT General Agreement on Tariffs and Trade

ITA International Trade Administration

ITC International Trade Commission

MBF thousand board feet

MOU memorandum of understanding

MRA mutual recognition agreement

NAFTA North American Free Trade Agreement

NAHB National Association of Home Builders

NFPA National Forest Products Association

NIFM Northwest Independent Forest Manufacturers

NLBMDA National Lumber and Building Material Dealers
Association

NRDC National Resources Defense Council

OMA orderly marketing agreements

SAA (WTO) statement on administrative action

SBEP small business enterprise program

SBFEP small business forest enterprise program

SI1IC standard industrial classification

USTR U.S. Trade Representative

VER voluntary export restraints

WCWC Western Canada Wilderness Committee

WTO World Trade Organization
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1This dispute has historical antecedents to the 1960s, and back to the
turn of the century ( Apsey and Thomas 1997).

2 Balmer 1993: 99-100; Kalt 1988: esp. 360-361 Percy and Yoder 1987.
An important exception is Balmer (1991) who argues that broad
difference in each country’s political institutions was a key factor in
this dispute. Some of the most comprehensive critiques have come

Softwood Lumber / Cashore 45



from active policy participants on both sides of the issue. See Apsey
and Thomas (1997), Kalt (1988; 1994) and Ragosta and Shanker
(1994), Kalt 1994.

"The term “protectionism” is used in this essay to describe a process
whereby domestic industry obtains relief from foreign competitors,
and is not intended to be construed in a pejorative manner. Indeed,
the expressed purpose of U.S. fair trade laws is to permit adminis-
tered protection in order to reduce to zero the benefit of a foreign
government’s subsidy to it domestic industry.

“This institutional approach argues that ideas also matter, but they
must be understood in the context of the institutional setting. Indeed,
Goldstein has argued (1995) that one explanation for Congress giving
fast track authority was to insulate itself from domestic pressure -
institutionalizing a pro-liberal trading bias. ( Goldstein 1986; 1988;
Nelson 1989).

*Nelson (ibid) argues that a prerequisite to liberal trade policy
dominating over Congressional protectionism is the presence of a
president who takes an active role in pursuing liberalized trading
agreements.

*(Nelson 1989: 89) asserts that an “The explanation of this phenom-
enon is the development of a new institutional definition of trade
policy that permitted executive dominance of trade policy, in con-
junction with a changed perception of the role of trade policy by the
executive branch. Specifically, it is argued that post-war executives
(at least until Reagan) came to associate trade policy with broader
foreign policy goals."

"The international regimes literature (e. g. Keohane and Nye 1977)
argues that liberal trading is a function of U.S. post WWI dominance
in world trading order. It would predict increasing protectionism as
its hegemony declines (Goldstein 1986).

8 Kalt 1988: 361.

*The general point about the B.C. government using this pressure to
further its own agenda is made by Bernstein and Cashore (1996
{revised February 1997}) and Cashore and Bernstein (1997).
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[n addition, since the potential benefits of winning a countervail
action are so large and the costs are'relatively small, a structural
incentive exists on the part of U.S. forest companies to continue
countervail action.

UBritish Columbia is by far Canada’s Jargest exporter of softwood
lumber to the United States, representing about 60 per cent of the
national figure (Chart 3). For this reason, this paper will concentrate
its focus on British Columbia forest policy and stumpage changes.

?My thanks to Clark Binkley for this point.

BGorte (1996) found that before 1975, Canadian lumber companies
were “high cost” producers to the U.S. market, with their share of the
U.S. market declining with the onset of each recession. However, in
the early 1980s Canadian share of the U.S. market actually rose
slightly, while the PNW share actu

14 Adams, McCarl, and Homayounfaarrokh 1986; Merrifield,
Monahan, and Alper 1988; Percy and Yoder 1987: 36.

15This is a controversial figure, and hard to predict. Uhler (1991) has
found little evidence of such underpricing, but some of over pricing.
Where underpricing was possibly occurring in the B.C. interior,
Uhler found that it had “no effect” on U.S. prices or increased B.C.
market share. Both sides have found economic studies to support
their case. Haley 1980.

16 Cashore 1997.

17A classic example includes spotted owl litigation in the U.S. Pacific
Northwest. An important caveat is that this legislation was either
directed only at federally-owned forests, or contained more require-
ments of federal land management agencies than they did for private
land managers. Instead, comparatively weaker regulations for
privately-owned land have been developed by individual states. The
private/public dichotomy is important, as many argue (Cashore
forthcoming;: 1; Citizen Forester 1992: 18; Robertson 1990; Rowland
1994) that increases in environmental protection on federal forest
lands results in decreased protection on private lands. But what is
important for the purposes of this paper is the effect of this increased
U.S. protection on U.S. companies that rely on national forests for
their timber supply.
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*® Reinhardt 1991; Tougas 1988-89: 147. Vogel 1992: 165-166.
¥ Goldstein 1986; Goldstein 1988; Nelson 1989.
% Goldstein 1988: 198.

' Goldstein 1986: 180. Goldstein 1996: 560. Goldstein (1986: 175)
argues thatasimports have increasingly dominated the marketin the
U.S,, industries have responded by repeatedly asking the govern-
ment for aid. Despite these pressures the executive’s response, “has
been guided by a desire to adhere to liberal norms to the extent
possible given institutional constraints."

#Goldstein 1986: 168. 19 USC. i 303, quoted in Tougas 1988-89: 144
2Quoted in Bessko (1995: 337).
2 Goldstein 1986: 171; Goldstein 1988: 215.

# Injury is defined as having “the effect of substantially reducing
sales of the competitive U.S., product in the United States (US
International Trade Commission Annual Report, 1975, p. 3, Quoted
in Goldstein (1986: 168).) Goldstein 1986: 162-3. Goldstein 1988: 202.

26 Goldstein 1988: 202.

¥As Lay (1989: 1498-99) details, “Subsequent to the United States
accession to the Subsidies Code, Congress implemented the Code by
means of the Trade Agreements Actof 1979. (Pub. L. N0 96-39, 93 Stat.
144 (1979) (codified in scattered sections of 19 USC.). Non GATT
signatory countries can still have their cases reviewed under section
303 of the Tariff Act of 1930, which does not require an injury test
(Sykes 1989: 202)

® Manganiello 1993: 578.

»Section 677(5)(B)) of the Tariff Act of 1930, as amended. (Pub. L. No.
96-39, (1979), Title VII, Subtitle D, Sec. 771(5)(B)). Quoted in Rugman
(1988) Lay (1989).and Bessko (1995: 337-8)

% Horlick and Oliver 1989: 1500.
3 Lay 1989: 1499-1500.

48 Canadian-American Public Policy



3 Cashore, 1988:202.

¥ Krueger 1995:2.

3 Cashore, 1994:650.

% Horlick, 1989:5.

3% Cubbage, O’'Laughlin, and Bullock 1993:238.

¥For simplicity, for the remainder of this paper I will use the term
“stumpage rates.”

38 Cashore 1988: 57; McAskill 1984.
3 Marchak 1983; O’Toole 1988.
0 Apsey and Thomas 1997: 10.

“During Countervail ], small regional producers made up the major-
ity of membership (Apsey and Thomas 1997: 10) .

£ United States International Trade Commission, 1982.

4 Rugman and Porteous 1988; Tougas 1988-89; Yoder and Gilliland
1991 § ®

“Certain Softwood Products from Canada, 48 Fed. Reg. 24159, 24167
(1983) (DOC, Final Neg.) Quoted in Rugman (1988: 40)

# Ibid:40.

4 Although the CFLI was officially a new organization, much of its
membership overlapped with the old CFCLI (personal communica-
tion, CFLI).

47 Personal interviews.

#QOwing to a number of member companies of the U.S. National
Forest Products Association (NFPA) that were ambivalent about the
countervail (Shinn 1987: 12-14) , the NFPA decided to let the CFLI
take the official lead role during Countervail Il. However, the NFPA
provided office space to the CFLI during this time, and senior NFPA
officials strategized with the CFLIL. The NFPA was not involved
during Countervail IIL
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4 Cashore 1988: ch5.

% Apsey and Thomas 1997; Balmer 1991; 1993; Vernon, Spar, and
Tobin 1991: 30.

> Hayter 1992; Tougas 1988-89: 156-7.

*?Yeutter wrote back that the administration “persuaded the Cana-
dian government to commit to series of meetings on the issue”
(Vernon, Spar, and Tobin 1991: 32);

5L etter from ten senators to Clayton Yeutter, October 1, 1985, Repro-
duced in Glenn Tobin, “U.S.-Canada Free Trade Negotiations: Gain-
ing Approval to Proceed,” Case Program, No. C16-87-785, Appendix
G, John F. Kennedy School of Government, Harvard University,
1987.

*Quoted in Vernon, Spar, and Tobin (1991: 33).

% Personal interview; Vernon, Spar, and Tobin 1991: 36.
% Apsey and Thomas 1997:25.

¥ Tougas 1988-89: 144.

% Sykes 1989; Tougas 1988-89; Tougas 1988-89: 149.

#The CIT upheld the ITA de jure “general availability” test during its
adjudication of Tire and Rubber Compaiy v. United States (see Rugman
and Porteous 1988)E165). Wall Street Jotrnal 1990,

60 1988:50.

1Quoted in Groen (1994); Lewin
62 Rugman and Porteous 1988.

8 Cashore 1988:73.

¢ Groen 1994.

¢ Ibid: 151.

% From Groen (1994)
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6 There is some debate about the level of support Kempf had from the
Premier and cabinet in this regard, but there is evidence that the
cash-strapped cabinet had deliberated over this strategy. Groen
(1994:73) quotes former Social Credit Finance Minister, MelCouvalier,
as saying, “...it wasn't like Jack Kempf pulled off a coup. In fact,
shortly after taking office we worked out the strategy that we
eventually used."

8As Bessko (1995: 348) notes, the ITA move from an “inherent
characteristics” test regarding de jure specificity, to a “sequential”
test, where a hierarchy of factors is looked at to determine specificity,
and where “any one of several factors would constitute defacto
specificity.”

#Tougas 1988-89: 157; Cashore 1988; Ragosta and Shanker 1994: 650.

751 Federal Register No. 37,456 (1986), quoted in Tougas (1988-89:
158).

"This was a decision of much controversy. U.S. experts hired by the
Canadian government argued before the ITC that according to an
economic theory of rent, since Canadian producers were “price
takers”, any alleged subsidy could not distort prices, but show up as
increased profit for individual companies (see Scherer 1986). How-
ever, the CFLI argues that even if this argument were true, such a
situation would contribute to “excess investment” (personal com-
munication, CFLI).

7Rugman and Porteous 1988.

Personal interview, Prof. Michael Scherer, John F. Kennedy School
of Government, Harvard University, November, 1996. The double
counting argumentis asserted because the ITA added “the direct cost
of producing stumpage to an indirect cost of representing the intrin-
sic value of the standing timber” (Rugman and Porteous 1988: 52).
The CFLI argues that although the ITA’s figure was an estimate, it is
incorrect to label these calculations as “double counting” (personal
communication). Percy and Yoder 1987.

7Personal interview.

5Cashore 1988.
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"From (Cashore 1988: 143), originally quoted in Saturday Night July,
1987.

From Saturday Night, quoted in Cashore (1988 143).

”*Gus Kuehne of the Coalition, quoted in Whitely (1987).

PFrank Oberle, quoted in Groen (1994).

%Personal interviews.

*'Cohn (1996: 44) makes a similar argument. Apsey and Thomas 1997.

“The new system starts with a stumpage revenue target, rather than
leaving stumpage as a residual that is determined once operating
costs and profit are deducted. The B.C. forest industry was opposed
to such measures, arguing that if there had to be a tax at all, they
preferred it to be transparent, rather than affect the industry’s com-
petitiveness with other countries. As one company official said back
in 1987: “Our positionis retain the tariff as a tariff so we can point to
it. I it is diluted through the stumpage system, it may end up
affecting lumber no geared for the U.S. market ... We do not want to
pay tariff to the U.S. on stuff we're shipping to China” (Personal
interview).

®Never a primary target of the CFLI, the Maritimes had ceased to be
subject to the export tax in the fall of 1987. At the time of the
termination of the memorandum, replacement measures in Quebec
had resulted in a reduced rate for exports from this province, while
Alberta and Ontario exports were still subject to the duty.

#A “special rule” was inserted in 1677(5) of the Tariff Act of 1930
which states, in part, “Nominal general availability ...is nota basis for
determining that bounty, grnat, or subsidy is not, or has not been, in
fact provided to a specific enterprise or industry, or group thereof”.
Quoted in Bessko (1995: 349). Horlick and Oliver 1989: 8.

851989: 1503.
%Paehlke 1992; Cashore 1997.

A long-standing policy on raw log exports bans from federal forests
was made permanent. Led by Oregon Senator Packwood, Congress
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imposed raw log export bans on state-owned lands in the late 1980s.
Efforts are now underway to ban raw log exports from private lands.
Cashore, forthcoming.

%¥Vogel 1992: 165-166.
¥Vogel 1992: 165-166.
%Quoted inVogel (1992: 165). Wall Street Journal 1990.

'Bernstein and Cashore 1996 {revised February 1997}; Stanbury and
Vertinsky 1995.

22Cashore 1997.
“Balmer 1993: 99.
“Blumenthal 1992.

*Canada appealed this self-initiation to a GATT panel, which ruled
the U.S. was acting within treaty obligations, although the panel did
rule that the U.S. should not have imposed temporary bond require-
ments pending final resolution (Pierson 1994: 1190). Gorte 1992:4.

%Gardiner et al. 1992.
Foy 1992; Chow 1992.

%These discussions occurred amidst calls by some environmentalists
to change U.S. trade law to allow poor environmental standards in
other countries to be treated as a subsidy, and thus potentially
countervailable (Barcelo 1994; Saunders 1995). Personal interviews,
Cashore 1996.

“Personal interviews.
10Gorte 1992: 4.

Exportrestrictionsin Alberta, Ontario and Quebec were deemed to
have had “no practical effect” (57 Fed. Reg. at 8811-12, quoted in
Nance 1992: 354).

12V ancouver Sun 1994.
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"""Unlike 1986, only the top four exporting provinces were subject to
the countervail proceedings, with other provinces exempt from any
potential tariffs. A subsidy was calculated first for each province, and
then applied to a national average. BC's subsidy was calculated at
7.95 percent; Alberta’s at 1.25 percent; Ontario’s at 5.95 percent; and
Quebec’s at .01 percent (Balmer 1993: 104)

14Balmer 1993: 104.
15Gorte 1994.

16Balmer 1993: 105.
WBessko 1995: 350/

18This is also known as the “effects” test. Gastle and Castel 1996: 840,
8879,

'®The binational panels heard evidence from Joseph Kalt and Will-
iam Nordhaus, who further developed Scherer’s 1986 arguments
about theinability of price takers to injure domestic producers. These
arguments seemed to resonate more with binational panels that
adjudicators at the ITC or ITA, where Kalt's (1994) study found
decisions biased toward U.S. industry arguments. The U.S. position
was also supported by leading forest economists. Pierson 1994: 1190.

"°Commerce argued that all four measures must be applied only in
cases of a negative “specificity” requirement. Ragosta and Shanker
1994: 656.

MPjerson 1994: 1187.

2Gastle and Castel 1996: 879.

B3Tbid: 1193, Gorte 1994: 1.

Quoted in Castle and Castel (1996: 840).
5bid.

16]bid.

7Pjerson 1994: 1191.
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118Bessko 1995.

1D aewoo Electronics Co., Ltd. V. International Union of Electronic,
Electrical, Technicla, Salaried and Machine Workers, AFL-CIO.

120Gastle and Castel 1996: 878.
21Personal communications, CFLI.

12For a detailed review of the conflict of interest argument, see Burke
and Walsh (1995: 557). The Extraordinary Challenge Committee
rules that there was “no intentional refusal to reveal any matter that
would justify the opposite party in removing either panelist” (ibid).

20nce the ITA withdrew its subsidy determination, the ITC re-
sponse to the second remand became moot.

2By1rke and Walsh 1995: 559.
15Gastle and Castel 1996: 824.
126Gastle and Castel 1996: 824.

2Jordan Goldstein (1995: 298, 301) further argues that this is evi-
dence that it is difficult for an EEC to reign in a panel that “fails to
apply” the “correct” standard of review.

%Judge Wilkey argues that the panels were not as deferent as they
should have been (quoted in Burke and Walsh 1995: 544-5), a point to
which Judge Hart concurred:

...inreality the replacement of court adjudication by afive-
member panel of experts in international trade law may
very well reduce the amount of deference to the Depart-
ment [of Commerce] in the future. When the Court of
International Trade reviews the determinations of Com-
merce, it would be expected to bow to the expertise within
the Department. When the parties to the FTA agreed to
replace that court with this type of panel they must have
realized and intended that a review of the actions of
commerce or of the Canadian agency would be more
intense.
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2Goldstein 1995: 561-2. Ibid.
30K rauss 1993: 95-96.
BlGoldstein 1995: 275.

The SAA was signed by President Clinton on September 26, 1994,
while Uruguay Round legislation accepting the SAA was enacted on
December 8, 1994. Finally, Title I of the implementing legislation,
“Uruguay Round Agreements Act” gives legal weight to the SAA by
stating that Congress approves of the SAA and that no provision of
the Uruguay Round Agrement “inconsistent” with U.S. law will
have any effect.

talics added. Quoted in Castle and Castel (1996: 878).
B41bid: 879. Italics added.

A U.S. Congressional budget office report (1994: 62) noted in
September of 1994 that the new subsidy code “stipulates that only
specificsubsidies [including de facto] are subject to being prohibited,
retaliated against, or countervailed” and expressly give the example
of Argentina’s embargo on the export of leather hides as following
outside this definition. My thanks to Michael Carliner for this point.

From Statement of Administrative Action, page 926.
Personal interview.

Now, B.C.’sraw log export restrictions, could, by themselves result
in an affirmative countervail finding. Personal interviews,

19 Vancouver Sun 1994.

0 The briefing package asserts that “ As a result of timber undervalu-
ation, Canadian funds for reforestation are less than they otherwise
would be”(Coalition for Fair Lumber Imports 1994: Section D).
During this time, informal discussions were taking place between
B.C. and U.S.-based environmental groups on how to exploit the
softwood lumber conflict to further their aim of increased environ-
mental protection (personal interviews). Coalition for Fair Lumbe

56 Canadian-American Public Policy



4l Canadian agreement to these consultations preceded the U.S.
returning to Canadian forest companies much of the monies it had
collected under the countervailing duty.

12 Owing to anti-trust rules, the CFLI eventually excused itself from
being part of these discussions. However, they were briefed by USTR
and Commerce officials, and their support of the final agreement was
pivotal.

0Officials from the NRDC met with USTR officials regarding B.C.
forest practices, but USTR officials explain that these meetings were
for information gathering purposes only, and that USTR did not
consider the dispute to be about environmental policy differences
(personal interview, USTR).

144 Gehreiner 1994. British Columbia. Office of the Premier 1994;
Weatherbe 1994,

145Coalition for Fair Lumber Imports (1996: 1)

146 These fears were realized when Ontario argued that it should
receive a higher percentage of the quota based on its growing market
share in recent years, while British Columbia was adamant that its
quota equal its historically high share of the U.S. market. Recent
collapse of the Japanese market has even led to divisions within
British Columbia. The bulk of B.C. exports to Japan come from coastal
forest company operations. Yet, coastal companies havebeenstopped
by the SLA quota system from redirecting to the U.S. exports original
intended to go to Japan, while forest companies operating in the
interior have been left relatively unscathed.

47 The NAHB has proposed a bill that would modify U.S. law to say
that raw log exports cannot be countervailable. It has received 59

sponsors in the U.S. House of Representatives as of December 15,
1997.

148 Hamilton 1997.
149 Hamilton 1997.
150 Hamilton 1997.

151 Personal interviews.

Softwood Lumber / Cashore 57



%2 Hamilton 1998a. Canadian Press 1998; Hamilton 1998b.
133 Goldstein 1986.

'"After the passage of the new 1980 Forest Act, a Small Business
Enterprise Program (SBEP) established competitive short term tim-
ber sale licences in British Columbia. The SBEP was expanded in 1987
by taking asmall percentage of the Annual Allowable Cutaway from
major licence holders, and was renamed the Small Business Forest
Enterprise Program (SBFEP). However, awards were determined on
the basis of both the “highest bid”, and the value added to new or
existing plants (My thanks to Michael Whybrow for explaining this
point).

"My thanks to Clark Binkley for this point. For further detail
regarding the history and use of the tenure system’s appu rtenancey
regulations, see Cashore (1988: 57) and McAskill (1984)rposes of
stopping a potential trade skirmish with Canada, as well as securing
the CFLI's agreement to drop its constitutional challenge of Chapter
19 (which posed a serious threat to its overall liberal trading objec-
tives).

#Schwindt and Heaps 1996: 48. Depending on how tenure rights
were altered, existing tenure holders might not opposed a move
toward competitive bidding. For example, if a new system divided
current tenure holder companies between their mills and forests
operations, their shareholders would probably be satisfied (My
thanks to Clark Binkley for this point).

157 Nicolaidis and Schmitz 1996.
. Vogel 1992: 173.

" Bernstein and Cashore 1996 {revised February 1997}; Cashore and
Bernstein 1997; Stanbury and Vertinsky 1995.

160 Saunders (1995).
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