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I. INTRODUCTION

In early April 1993, base-
ball enthusiasts across Canada
were treated to an unusual
sight. Larry Walker, the
Montreal Expo’s gold-glove,
left-fielder graced the cover of
U.S.-based Sports Illustrated
magazine. While Walker him-
self may have enough star
power to merit a cover shot,
this was Sports lllustrated’'sbase-
ball preview issue and the
Expos are hardly a popular
draw in most U.S. baseball
markets. Walker was in one of
those familiar baseball poses:
right hand grasping the belt
above his pinstripe pants, left
arm raised to the shoulder, a
Rawling’s glove slung over the
butt end of his Louisville slug-
ger ... hockey stick. As it hap-
pens, Walkeris Canadian: born
inMaple Ridge, British Colum-
bia, about 35 kilometres (or 20
miles) outside of Vancouver.
An aspiring goaltender for his
hometown hockey team,
Walker realized at the age of
sixteen that he had no future as
a professional hockey player.
He turned to baseball and saw
his first quality curveball play-

*A list of acronyms used in this article is provided on page 51.
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ing for the Utica Blue Sox, an independent baseball team in upstate
New York. The Expos signed him for $1,500. The same edition of
Sports Illustrated contains a profile of Cito Gaston, the Toronto Blue
Jay’s manager, and an article on the possibility of an all-Canadian
baseball World Series. The issue begins with a lengthy feature on
American college basketball and ends with two profiles of European
hockey players now playing for Canadian teams in the National
Hockey League. One of the profiles bears the easily translatable title
“Pas de Probleme.”

This was the first of six special issues to be published in 1993 by
Time Canada, a subsidiary of U.S.-based Time Warner, the world’s
largest media conglomerate. These issues would bear the name
Sports Ilustrated Canada (SI Canada) and would replace the regular,
weekly issues of Sports lllustrated that have a circulation in Canada of
roughly 150,000. The April 5th issue contained about 30 percent
Canadian content and scooped up 40 pages of Canadian advertising
worth roughly $250,000.! It included full-page placements for
Canadian Airlines, Sony Canada, Tourism Quebec, Black Velvet
Canadian Whisky, and Volkswagen’s new Golf (“In Canada, we
briefly considered calling it the Hockey”). Although one of the
profiles was written by a Canadian journalist, all of the editorial
content was assembled at Time Inc.’s New York office and then
transferred electronically via a Crosfield page fax system to a print-
ing plant north of Toronto owned by Quebecor Printing, a Canadian
company.

Time Inc., the magazine publishing arm of Time Warner, leads
all U.S.-based magazine publishers in terms of both circulation and
revenue. In 1996 its top three publications, People, Sports Illustrated
and Time, helped Time Inc. earn more than $500 million in operating
income on more than $4 billion in revenue.? Magazines account for
close to 25 percent of Time Warner’s total revenue stream; they
provide the company with a reliable source of income as it under-
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takes new acquistions and new media ventures. Indeed, while the
magazine industry’s share of total advertising in the U.S. has re-
mained fairly constant over the past decade (at roughly 8 percent),
Time Inc. is on something of a roll, reporting annual double-digit
growth between 1991 and 1997. Some of Time Inc.’s recent success
can be attributed to a general increase in advertising expenditures
during the 1990s, but Time Inc., like other magazine publishers, has
also aggressively pursued new revenue streams. The introduction of
new magazines is one of the tactics employed. In 1996, over 900 new
magazines were pitched to American readers; that year, Time Inc.
published 28 titles, up from 12 a decade before. For publishers of
already successful magazines such as Sports Illustrated, other tactics
can reap dividends. In 1996, for example, Time Inc. began publica-
tion of Sports Illustrated for Kids. A separate edition of Sports llustrated
for Women is in the works. Sports Illustrated Classics, on the other hand,
recycles and repackages old editorial material into special annual
issues and commoratives. In a partnership with CNN (itself part of
the Time Warner stable) since December, 1996, the magazine has
operated CNN/SI, a 24 hour sports-news cable channel. Spin-off
publications and broadcasting ventures such as these are part of a
more general strategy to use established magazines as brand-names
for a host of consumer goods and services. ‘Brand extension’ in-
cludes everything from clothing and calendars to plumbing supplies
and cake-decorating kits, marketed under a magazine’s moniker.
Brand extension now accounts for more than 10 percent of total
industry earnings and some analysts believe it may be the industry’s
most lucrative growth market. 3

No less important, new printing and distribution techniques
have made it possible for publishers to expand the production of
regional editions. These offer advertisers the opportunity to reach a
more precisely targeted audience; they either use the same editorial
content or, in some cases, modify some of the content to reach a
well-defined set of readers. The region can be the size of a neighbor-
hood, a city, or the whole of the American northwest. Whatever the
case, geography is less of a variable than demographics and markets.
The objective is to maximize readership and, more precisely, to
maximize the value of readers to advertisers. For example, advertis-
ers that mightbalk at the price of reaching a nation-wide audience (or
have no interest in doing so) might be attracted by the opportunity to
reach readers in the San Francisco Bay area only. The trend is evident
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in Canada as well: Maclean's, the country’s leading current-affairs
weekly, offers advertisers 21 distinct editions, including a “plati-
num” edition directed at more than 80,000 readers who earn more
than $75,000 a year. *

And in the search for readers that can be sold to advertisers,
national borders too have become anachronistic. On this front Time
magazine has led the way: it has been inserting a modest amount of
Canadian content into its standard U.S. edition since the 1950s to
service Canadian advertisers and readers. But for most magazines
and most publishers, the possiblity of maximizing sales in foreign
markets is a rather new phenomenon. “As recently as a decade ago,
only a handful of U.S. titles had a significant publishing presence
abroad.”® But now, as an editorial in the Magazine Publishers of
America 1996 annual report noted, everyone is “going global,”
applying the same publishing techniques and business logic that
have made domestic regional editions so popular in the international
marketplace. And SI Canada nicely illustrates the emerging strategy:
to produce just enough local (or national) content to attract new
readers and new advertisers -- a regional edition with global ambi-
tions. It is also perfectly situated to capitalize on the staggering
growth of sports as a global media product.

In introducing SI Canada, Donald Elliman, its president and
publisher, noted that since the 1976 Olympics in Montreal, Canada
has attained a newfound prominence in sports. As evidence he
pointed to the recent expansion of the Canadian Football League into
the United States, the World Series victory by the Toronto Blue Jays,
and the expansion franchises of the National Basketball Association
in Toronto and Vancouver. Prominence, for Elliman, is measured in
terms of a North American presence, and undoubtedly an end to
hockey’s dominance as Canada’s national pastime. What Elliman
didn’t mention was that there was no general-interest Canadian
sports magazine being published. S Canada would neatly fill a gap
in the marketplace. What possible objections could there be to its
publication? Elliman concluded: “We hope you'll find a lot to cheer
in the newest kid on the North American block, SI Canada.”®

Canada’s magazine industry could find nothing to cheer about.
Even before the first issue hit the newsstands, the Canadian Maga-
zine Publishers Association (CMPA) made a compelling case that the
publication of SI Canada violated the spirit of a 28-year-old federal
regulation banning the importation of magazines of its type. For the
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CMPA and most other Canadian observers, SI Canada was a classic
example of a ‘split-run’ magazine: a spin-off edition that recycles
content from its parent edition, adds some original content that
appeals to a new market, and then sells new advertising space at a
price often substantially lower than in the parent edition. The
prohibition against such magazines is designed to ensure that Cana-
dian advertising expenditures support Canadian magazines. The
measure, known as Tariff Code 9958, is one of the crucial support
mechanisms for Canadian magazines. A postal subsidy, and section
19 of the Income Tax Act which makes expenditures for advertising
in non-Canadian magazines ineligible as a tax deduction, round out
the basic instruments used to shore up the publication of Canadian
magazines.” Even with these supports in place, most Canadian
magazines eek out a precarious existence. Only six percent of
Canadian magazine copies in circulation are sold on newsstands.
And seven of ten Canadian magazines don’t show up on Canadian
newsstands at all. Dependent upon subscription sales, Canadian
magazines have an average pre-tax profit of less than 3 percent.® For
the CMPA, the publication of SI Canada jeopardized the economic
foundations of Canada’s magazine industry, because it would set a
precedent that as many as 50 foreign (mostly American) titles might
follow. The potential outflow of advertising revenues would deci-
mate the Canadian magazine industry. Canada’s cultural market-
place, always a precarious entity, was yet again under siege.
Almost immediately the federal government commissioned a
task force to investigate the issue, and in December, 1995, legislation
was passed to prevent further publication of SI Canada or any other
similar split-run magazine. The legislation, and other government
measures designed to promote Canadian magazine industry, be-
came the subject of a legal challenge by the United States under the
terms of the General Agreement on Trade and Tariffs (GATT) 1994.
And soat atime when so much public attention was focused on
the promise of new information technologies and services, Canada
and the United States went to war over magazines. The conflict over
the regulation of the international trade in magazines has all the
appearances of a quaint, even anachronistic squabble, surely a back-
water issue in an age bristling with new forms of electronic and
computer-mediated communication - the late twentieth century
equivalent of worrying about the rules governing the craft of
hand-copied manuscripts shortly after the invention of Gutenberg’s
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press. Nothing could be further from the truth. The conflict raises
issues that are as pertinent today as they were in the halcyon days of
snail-mail. Asis often the case, the specifics of SI Canada’s publication
became far less relevant as the issue worked its way toward a hearing
at the World Trade Organization (WTO). Indeed, the case itself has
consequences and implications that go far beyond magazines.

The WTO has ruled that most of the measures adopted by
Canada to protect and promote its magazine industry violate inter-
national trade law. The decision is a staggering blow to Canada and
many other countries who have argued that cultural products, such
as magazines, films, and television programs, should not be subject
to the same principles of liberalized international trade that govern
most goods. It is a stunning victory for the United States and its
decade-long campaign to have cultural issues inserted into the
language and logic of international trade. While information services
and telecommunication liberalization grab headlines, this decision is
anequally significantharbinger of anew regime for the exchange and
expression of culture. The WTO's ruling lays the foundation for a
fundamental realignment of the ground rules governing the global
production and distribution of culture. It comes at a time when
transnational media corporations are feverishly pursuing new prod-
ucts and markets around the world and itis almost in synchrony with
the most ambitious corporate strategies. The increasingly intrusive
nature of international trade regimes may place substantial limits on
the ability of particular states to influence the production and distri-
bution of cultural goods and services within their borders. Can
public interventions that limit the flow of certain cultural goods be
justified? What impact might the liberalized trade in cultural prod-
ucts have on the status and vitality of national cultures? Is culture just
another issue on the trade agenda? These are some of the more
trenchant questions that emerge from an examination of the clash
over magazines between Canada and the United States.

II. CANADIAN MAGAZINES, FOREIGN COMPETITION,
AND STATE INTERVENTION: A HISTORY
Competition from foreign publications has been a source of

concern for Canadian magazine publishers since the turn of the

century. As their counterparts in the United States adopted the same
strategies that revolutionized the newspaper business - lowering
prices, introducing illustrations, and tailoring editorial content to
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reach mass audiences - economies of scale tipped the Canadian
marketplace in their favor. In 1894, Goldwin Smith, one of Canada’s
more prominent magazine editors, noted: “In the field of periodical
literature, what chance can our Canadian publishers have against an
American magazine with a circulation of a hundred and fifty thou-
sand, and a splendor of illustration such as only a profuse expendi-
ture can support?”® By 1925, as five- and ten-cent U.S. publications
proliferated, sales of U.S. magazines north of the border outnum-
bered Canadian magazines eight to one.!

Though steeped in the tradition of a press free from government
interference, Canadian publishers requested government assistance
tosupport theirindustry." Like virtually every argumentsince made
by Canadian enterprises in the cultural industries, the newly formed
Magazine Publishers’ Association of Canada (MPAC) fashioned an
appeal that was part economics, part culture, and part politics. The
MPACurged actionontwo fronts. Intheearly 1920sitbegan tolobby
for a tariff on imported magazines, especially on those publications
that contained a high ratio of advertising to editorial content or those
whose content did little to advance the arts, letters and sciences.'?
Tariff protection itself was justifiable as a means of bolstering the
economic prospects of the magazine industry; certainly, at the time,
tariffs were the chosen instrument by which governments every-
where provided support for local industry (as well as earning rev-
enue). But magazine publishers did not make a tariffs-for-tariffs’
sake argument. Instead, they characterized the tariff as a means to
protect Canadians from the pernicious effects of foreign magazines,
especially from some of the more unseemly American titles, and to
promote a Canadian cultural sensibility. In other words, they were
recommending the adoption of an economic measure that would
promote cultural and political objectives. In a Saturday Night edito-
rial ominously titled “National Periodicals or Annexation,” Frederick
Paul made the case most eloquently:

National periodicals allow people in the different parts of
the country tounderstand one another’s viewpoints, which
is the first step towards co-operation and the removal of
grievances. If national periodicals are put out of business,
New York and Philadelphia become automatically the
centers from which all Canadians draw their information
- and opinions....
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Without the slightest notion of flag-waving or sloppy
patriotism, it must be apparent that if we depend on these
United States centres for our reading matter we might as
well move our government to Washington, for under such
conditionsit will go therein theend. The pressis astronger
cohesive agent than Parliament.”

The publishers association did not find an entirely receptive
audience to its proposals. The Consumers’ League of Canada and the
Canadian Wholesale Newspaper Association, for example, opposed
the tariff proposal on the grounds that it would raise the price of
popular American magazines and thus permit domestic producers
to do likewise. More notably, Liberal Party governments of the 1920s
were committed to lower tariffs and a free trade agreement with the
United States.

Opposition to the tariff convinced the MPAC to make a second
proposal: it requested relief from Canadian customs duties on
imported paper and printing materials (such as ink and engravings)
to bring overhead production costs closer in line with their U.S.
counterparts.* Many of the materials were simply unavailable in
Canada. Some were more costly. In effect, the MPAC was now
making an argument in favor of freer trade focused specifically on
Canadianimport duties; not surprisingly, opposition to this proposal
came from Canada’s paper manufacturers. By the end of the decade
the Liberal government did lower the customs duties on paper and
some printing materials and reaffirmed its commitment to subsi-
dized postal rates for newspaper and magazine publishers, but it
took no action on an import tariff.

Within the emerging Canadian cultural industries, there was
virtually no precedent for the publishers’ protectionist argument.
Radio broadcasting in Canada in the 1920s was still privately-owned
and operated, and by the end of the decade many Canadian stations
had signed affiliate agreements with the emerging American net-
works, CBS and NBC.®®* Canada’s movie industry was likewise
becoming asignificant export market for Hollywood films."* Though
the Canadian government did provide financial support for film
production through its sponsorship of the Canadian Motion Picture
Bureau, the Bureau’s mandate was limited to making films that
would encourage immigration and foreign investment. It was a
propaganda arm of government policy. To date, there had been no
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significant attempt to coordinate government policy to encourage
the expression of Canada art or popular culture.

A change in government in 1930 gave Canadian magazine
publishers some basis for optimism. The Conservative government
imposed a tariff calculated according to the amount of advertising a
magazine contained: magazines with 20 percent or less advertising
content were allowed free entry; magazines with between 20 and 30
percent advertising content paid two cents a copy; and those with
advertising content greater than 30 percent paid five cents a copy.”
Fiction, feature and/or comic magazines were assessed at 15 cents
per pound. Religious, educational, scientific, philanthropic, agricul-
tural, labor, and fraternal publications were tariff exempt. But the
tariff was not justified solely in terms of its impact on magazines or
Canadian culture. The Conservative government argued that the
tariff would reduce losses suffered by Canadian manufacturers
caused by magazine advertising for American goods. Whether it did
is difficult to say, but the effect of the tariff on Canada’s magazine
industry was dramatic. Between 1931 and 1935, the circulation of U.S.
magazines in Canada decreased by close to 60 percent and Canadian
magazines picked up most of the slack.”® The tariff also encouraged
some fifty American magazines to begin printing in Canada the
copies intended for the Canadian market - a branch-plant side-effect
altogether consistent with Canadian economic policy at the time." In
1935 the returning Liberal government abolished the tariff as part of
its effort to secure a free trade agreement with the United States. By
the end of the decade the circulation of American magazines in
Canada had tripled.

For the nexttwenty years, Canadian magazine publishers seemed
resigned to the vicissitudes of an open border. During its presenta-
tion in 1951 before the government’s omnibus Royal Commission on
National Development in the Arts, Letters and Sciences (Massey
Commission), the publishers association declined to raise the tariff
issue. The commission itself concluded that tariffs would present a
barrier to the free flow of ideas and that subsidies and subventions to
magazine publishers would be politically suspect.? By 1954, U.S.
magazines occupied 80 percent of the Canadian market. The Cana-
dian editions of Time and Readers Digest (published in Canada with
a minimal amount of Canadian content) accounted for close to 40
percent of advertising revenues for general-interest magazines in
Canada.?* Before the end of the decade, Family Circle, Woman’s Day,
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TV Guide, The Saturday Evening Post, and Life Magazine also began to
publish Canadian editions. In a brief flurry of economic and cultural
nationalism, the Liberal government imposed a 20 percent tax on all
advertising in Canadian editions of foreign periodicals in 1956. This
time, it was the Tories who repealed the tax the following year.
Shortly thereafter, the Tories established a royal commission to look
into the matter.

Headed by Gratton O'Leary, a former Ottawa newspaper edi-
tor, the Royal Commission on Publications was a watershed docu-
ment not so much in terms of its underlying argument as in the
manner with which the argument was presented and the conclusions
it drew. The O’'Leary Commission linked the health and vibrancy of
Canada’s magazine industry directly to foreign competition. But
unlike the Massey Commission, and unlike even the Magazine
Publishers’ Association itself, the O'Leary Commission did not shy
away from gathering economic data to supportits claim. Itnoted, for
example, that since two U.S. companies and a consortium of five U.S.
magazine publishers controlled nearly 40 percent of the distribution
of magazines sold on Canadian newsstands, Canadian magazines
were structurally impeded from accessing their own market. The
Commission determined that Canadian magazines obtained be-
tween 10 and 25 percent of their sales through newsstands, compared
to 50 percent for U.S. magazines sold in Canada. O'Leary paid special
attention to the Canadian editions, or split-runs, of American maga-
zines such as Time and Reader’s Digest, noting: “A substantial amount
of editorial material used in the parent edition is re-used in the
“Canadian” edition. It is this re-use which gives the publisher a
decided cost advantage, because the profit on the sale of advertising
space is greater when editorial space can be used again, instead of
purchased anew.”%

Since these “Canadian” editions attracted more than 40 percent
of total magazine advertising revenues, the commissioninferred that
the editorial material was being “dumped” into Canada. The report
concluded that “anation’s domesticadvertising expenditures should
be devoted to the support of its own media of communications,” and
that “a genuinely Canadian periodical press can only exist by
assuring for Canadian publications, under equitable conditions, a
fair share of advertising revenue.”? Its two most important recom-
mendations were as follows:
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a) That the deduction from income by a taxpayer of expen-
ditures incurred for advertising directed at the Canadian
marketin a foreign periodical, wherever printed, be disal-
lowed;

b) That the entry into Canada from abroad of a periodical
containing Canadian domestic advertising be excluded
under Schedule C of the Customs Act.

The Canadian government’s response to the commission was
uncharacteristically swift. In early 1962, Prime Minister John
Diefenbaker announced that the Progressive Conservative govern-
ment would implement the main recommendations with one modji-
fication: expenditures incurred for advertising directed to the Cana-
dian market in a periodical already established in Canada (that is
Time and Reader’s Digest) would be 50 percent deductible.
Diefenbaker’s comments in the House of Commons made it clear that
he did not consider the import restriction on foreign periodicals
containing Canadian domestic advertising a violation of Canada’s
GATT obligations. “The commission establishes very clearly that the
issues at stake... are not essentially of a commercial nature but go into
the very fabric of our culture. “* Six months later the proposals died
on the parliamentary order paper with the calling of a general
election. Diefenbaker returned to office with a minority government
and though the proposals were again introduced in the House, no
legislation was tabled.

The federal election of 1963 ushered in a new Liberal govern-
ment under Lester Pearson, a government that would preside over a
significant number of policy innovations in the cultural field, includ-
ing a new Broadcasting Act and the establishment of the Canadian
Film Development Corporation, a crown corporation with a man-
date to provide loans and grants to support the development of a
Canadian feature film industry.” The Liberal government’s finance
minister, Walter Gordon, announced the fundamentals of its periodi-
cals legislation in April, 1965. The Customs Act would be amended
to prevent the entry into Canada of split-runs containing advertising
specifically directed at the Canadian market, and the Income Tax Act
would also be amended to prohibit a taxpayer from deducting the
costs of advertising in non-Canadian periodicals. But the income tax
amendments would not apply to foreign periodicals that before
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April, 1965, were being edited in whole or in part in Canada and
printed and published in Canada. Remarkably, the legislation as
such made Time and Reader’s Digest honorary Canadian citizens and
provided them with a customs wall that prevented the entry of new
foreign competitors.’

In his memoirs, Gordon shed some light on the decision to
exempt Time and Reader’s Digest. He revealed that the U.S. state
department had lobbied aggressively on behalf of the magazines,
threatening repeatedly to retaliate against Canadian exports if puni-
tive legislation was enacted.?> Gordon also provided an insight into
what has been called the “quiet diplomacy” that characterizes the
Canada-American relationship.”’ At the time of the proposed legis-
lation Canada and the United States were in the midst of negotiating
an automotive agreement that was to provide significant economic
benefits to Canadian industry. Honorary Canadian citizenship for
Time and Reader’s Digest seems to have been one of the prices paid for
the U.S.’s signature on an Automobile Production Sharing Agree-
ment.

A year after the Income Tax Amendment became law, Reader’s
Digest spearheaded the founding of the Magazine Advertising Bu-
reau to promote advertising expenditures in Canadian publications.
It was joined by Time and most of the leading Canadian magazines
the time: Maclean’s, Saturday Night, Chatelaine, Actualite. Perhaps
exhausted by a decade of policy intrigue, Canada’s major publishers
seemed ready to make peace with their American competitors. When
asenate committee examined the ownership and control of the media
in 1970, Canada’s major publishers defended Time’s and Reader’s
Digest’s exemption from the income tax measures, arguing that if the
exemption were removed advertisers would simply reduce their
expenditures in other Canadian magazines to absorb the increased
costs of advertising in Time and Reader’s Digest.*®

It wasn’t as if the economic prospects of Canada’s magazines
had substantially improved. Over the course of the 1960s ad vertising
expenditures in magazines generally had dropped from 4.2 percent
of total advertising expenditures in 1954 to 2.4 percent in 1968.%
While television was an obvious new source of competition for
advertising revenue (its share had risen from 2.5 percent in 1954 to
12.9 percent in 1969), billboard advertising expenditures had risen
threefold over the same period. Magazine readership was down by
more than 10 percent from the late 1950s. Of the roughly 160 million
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copies of magazines sold in Canada in 1969, 130 million were Ameri-
can publications. Time and Reader’s Digest were still doing well. Their
combined per-issue circulation had increased from 1.3 million in
1960 to 2 million in 1969; their share of advertising revenues spent in
the major consumer magazines had risen to 56 percent in 1969 as
compared to 43 percent in 1956. “There can’t be many industries in
this country where the odds are stacked so heavily against success,”
concluded the senate committee. “We deeply regret that Time and
Reader’s Digest were exempted from the O’Leary legislation. It was a
bad decision.”*

Fours year after the Davey committee had published its find-
ings, Pierre Trudeau’s Liberal government acted on its recommenda-
tions. Bill C-58 eliminated the tax exemption for Time and Reader’s
Digest. In an effort to boost the revenues of Canada’s private
television broadcasters, it also eliminated the tax deduction for
advertising placed on U.S. border stations. Time closed its Canadian
operation a few weeks later, though it continued legally to publish a
Canadian edition out of its New York office in which ads placed by
Canadians were not eligible for a tax deduction. Reader’s Digest
reorganized its corporate structure to create a Canadian foundation
that published an edition eligible for the tax deduction. For the
Canadian magazine industry, Bill C-58 was a boon. Maclean’s rev-
enues increased enough to warrant a weekly edition by 1978; the
advertising revenues for general Canadian magazines went from 1.5
million in 1976 to slightly less than 2.5 million in 1980.2* Though other
factors undoubtedly intervened, Bill C-58 also helped to precipitate
a significant increase in the circulation of Canadian magazines: in
1971, the year of the Davey committee, Canadian magazines ac-
counted for 29.9 percent of total circulation; this increased to 39.4
percent by 1981; in 1992, Canadian magazines accounted for 67.6
percent of all magazines circulated in Canada. By 1987, only one of
the 12 largest magazines sold in Canada, National Geographic, was
U.S.-owned, and the circulation of Maclean's was about double that
of Time in Canada..®

The U.S. government took great exception to Bill C-58. Lobby-
ing by U.S. border broadcasters convinced the Carter administration
to amend Section 301 of the U.S. Trade Act to include information
services, in large part to make possible retaliation against Bill C-58.
The broadcasters then filed a complaint before the Section 301 com-
mittee of the office of the special trade representative in Washington,
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arguing that the Canadian legislation consituted “an unreasonable
form of tax discrimination.”*® Congress responded by proposing to
make the cost of attending conventions in Canada non-deductible, a
potentially $100 million blow to Canada’s tourism industry, roughly
four times the value of Canadian advertising on U.S. border stations.
The measure was eventually withdrawn, as were other efforts at
retaliation (including an attempt to impose a 100 percent tariff on the
use of Telidon, a first generation Canadian-made computer display
system).

With hindsight it seems fair to say that Bill C-58 represented the
high-water mark for Canadian cultural nationalism: no measure
undertaken since then has so aggressively challenged entrenched
American interests in the cultural sector. The long history of efforts
to establish public measures to support Canadian magazines makes
plain that the Canadian government did not act with undue haste.
Far from it. Until 1960, the on-again, off-again application of a tariff
on imported magazines underscores the Canadian state’s reluctance
to support Canada’s cultural industries or to jeopardize its cosy
relationship with the United States. Moreover, the history reveals an
industry unsure of its priorities; both with respect to the tariff itself
and the elimination of the tax exemption for Time and Reader’s Digest,
Canadian magazine publishers rarely spoke with a unified voice. The
U.S. reaction to the O’Leary recommendations and the 1966 legisla-
tion is no less intriguing. While the state department and the White
House did raise objections to the proposed tariff on split-run maga-
zines, the measure was not challenged under GATT. Perhaps the
exemptions for Time and Reader’s Digest were enough to placate
American concerns. But in the context of current dispute between
Canada and the United States, it seems reasonable to conclude that
the U.S. government has adopted a far more active and intervention-
ist role with respect to cultural trade issues. Indeed, the amendment
to the U.S. Trade Act to include information services in response to
Bill C-58 was one of the first indications of a new, more assertive and
coordinated, American strategy toward culture and international
trade.
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III. CULTURE AND INTERNATIONAL TRADE: A NEW

REGIME?

Over the last decade the United States has waged an intensive
campaign to focus international trade negotiations on issues con-
cerning cultural goods and information services. For U.S. negotia-
tors, the litmus test of trade liberalization can no longer be measured
in terms of agricultural products or manufactured goods. Culture
has become a trade issue. Not in the sense that trading relationships
have an impact on local or national cultures as a way of life, though
they most certainly do, but in the sense that some of the material
forms of culture (such as films and video recordings, television
programs, musicrecordings, and magazines) appear prominently on
the balance sheets and ledgers that calculate global market penetra-
tion and future growth. Canada, among other nations, has fought a
defensive campaign to insulate cultural goods from consideration as
just another commodity amidst the general trend toward trade
liberalization. On paper, it would appear that U.S. efforts have met
with only marginal success: the exemption for cultural industries in
the Canada-United States Free Trade Agreement is often cited as
reaffirmation of culture’s special status. The WTO’s decision on
split-run magazines suggests a very different conclusion. A new
international regime for trade in cultural goods is emerging: culture
is increasingly being defined as a tradeable good, just another piece
of data, subject to market-inspired rules for its tabulation and sale.

A. From UNESCO to GATT

The United States has been at the forefront of trade liberaliza-
tion since the 1930s when President Roosevelt convinced Congressto
approve the Reciprocal Trade Agreements Act, giving the White
House sweeping powers to reduce tariffs and pursue an uncondi-
tional most- favored-nation policy with its trading partners.®* Before
the Second World War the U.S. signed 29 agreements to secure easier
access to foreign markets. One of those agreements was initialed with
Canada in 1936, a year after the Liberal Party of Canada, itself
predisposed to freer trade, began its long run as Canada’s governing
party. These agreements formed the backbone of the multilateral
General Agreement on Tariffs and Trade (GATT) first signed in 1947.

Despite a focus on the traditional items of international trade,
such as agricultural products and textiles, the original GATT con-
tained one clause that pertained explicitly to cultural issues.”” Article
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TV permitted contracting parties to set theatrical “screen quotas” to
protect domestic film industries from foreign competition and re-
duce the outflow of currency to Hollywood studios in the immediate
postwar period.® In 1961, the United States raised the issue of
GATT's applicability to increasing trade restrictions on television
programming. The U.S. asserted that the exemption for motion
pictures did not set a precedent for other cultural products and that
television programming was just another ‘product’ within the mean-
ing of GATT. In response, leading GATT signatories argued either
that Article 1V should be extended to cover television programming,
or that television programming bore more resemblance to a service
than trade in a physical commodity and therefore fell outside of
GATT completely. The parties agreed to disagree. The matter was
dropped until 1990 when an audio-visual working group was estab-
lished as part of the Uruguay Round GATT negotiations.

If the original GATT was relatively silent on cultural issues, it
was not because they were unimportant to the postwar settlement.
Instead, in the institutional matrix that regulated postwar Pax
Americana, the United Nations Educational, Scientific and Cultural
Organization (UNESCO) became the primary site for the working
out of international cultural policy issues. UNESCO’s constitution
articulates some of the most cherished principles of neo-liberal
approaches to international relations. Working from the premise
that ‘wars begin in the minds of men,” UNESCO sought to institution-
alize a global dialogue that would enhance “peace and security by
promoting collaboration among the nations.”” One of UNESCO’s
principal goals was to “collaborate in the work of advancing the
mutual knowledge and understanding of peoples, through all means
of communication, and to that end recommend such international
agreements as might be necessary to promote the free flow of ideas
by word and image.”" But the ‘free flow’ doctrine, as it came to be
known, provided support for another liberal principle, this one
having less to do with human understanding and perpetual peace
and more to do with economics, markets and trade. For the United
States, the UNESCO charter and the ‘free flow’ doctrine provided a
platform on which it could exploit its comparative advantage in the
cultural industries. In 1946 William Benton, then assistant secretary
of state, explained that his department would:
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do everything within its power along political and diplo-
matic lines to help break down the artifical barriers to the
expansion of private American news agencies, magazines,
motion pictures, and other media of communications
throughout the world... Freedom of the press - and free-
dom of exchange of information generally - is an integral
part of our foreign policy.*!

Benton’s remarks contain an element of hyperbole. They cer-
tainly overstate the extent to which the U.S. government, as opposed
to private American companies, used the ‘free flow’ doctrine to chip
away at tariff and non-tariff barriers to the export of American media
products during the 1950s and 1960s. No doubt the hegemonic clout
of the U.S. government made overseas forays by private American
companies, such as the Hollywood studios, easier to contemplate.
Equally, there is no doubt that‘making the world safe for democracy’
meant, in part, ensuring that foreign media systems were open for
business. But for the most part during this period the U.S. govern-
ment adopted a flanking posture, ready to defend private American
interests abroad when necessary (as with Tine and Reader’s Di gest in
Canada), but not necessarily taking the lead in negotiating interna-
tional agreements on their behalf.*

In the early 1970s member states in UNESCO, particularly those
affiliated with the non-aligned movement (mostly nation-states and
liberation movements in Asia, Africa and Latin America), began
formally to raise concerns regarding the global flow of media goods
and services. They pointed to gross imbalances and inequities in the
exchange between first- and third-world countries of such items as
television programming and news items, to the control exercised by
large transnational companies over that flow, and increasingly to
questions about the impact of both on the culture and identity of
those in (predominately) receiving countries.” UNESCO became the
focal point for an intense debate about cultural and media imperial-
ism. Not surprisingly, the United States was singled out for much of
the criticism. Joined at times by first world countries such as Canada
and France, UNESCO members pushed for the adoption a New
World Information and Communication Order and a fundamental
revision of the free flow of information principle under which
UNESCO operated. While some member states took a position that
bordered on a rejection of freedom of expression as a principle of
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public life, a consensus emerged around the notion of a “free and
balanced flow of information.” The balance would come via state
measures to protect and promote indigenous expression in an effort
to diversify the representation and exchange of ideas. The Mass
MediaDeclaration of 1978 reflected this fundamental shiftin UNESCO.
It read in part:

“With a view to strengthening peace and international
understanding, to promoting human rights and counter-
ing racism, apartheid and enticement to war, the mass
media throughout the world, ...contribute to promoting
human rights, in particular by giving expression to op-
pressed peoples who struggle against colonialism,
neo-colonialism, foreign occupation, and all forms of ra-
cial discrimination and oppression and who are unable to
make their voices heard within their own territories.”*

The Mass Media Declaration was signed unanimously, but the
consensus was more apparent than real. The United States grew
increasingly intemperate over this politicization of cultural issues,
rightly seeing some of the proposals as a threat to the stability and
expansion of the global marketplace for American cultural goodsand
services. Western news agencies railed against proposals to regulate
news content and license journalists. The Americans pulled out of
UNESCO in 1984, arguing in part that the New World Information
and Communication Order “embodies elements threatening to a free
press and a free market.”*

The U.S. withdrawal from UNESCO was an admission of de-
feat: ithad failed to preserve the ‘free flow’ doctrine. But the decision
to withdraw from UNESCO also had strategic implications that may
not have been obvious (or even conscious) at the time. As long as
UNESCO remained the leading international body for discussion
concerning cultural issues, it encouraged an understanding of those
issues in anthropological, sociological and literary terms. UNESCO
concerned itself with culture as a way of life, with culture as the
source of shared values and attitudes, and with culture as an exten-
sion of human creativity and expression. By removing itself from
UNESCO, the United States helped to marginalize this discussion; to
make it, in effect, academic. But the U.S. was not about to let cultural
issues slip from the agenda on international relations. Instead, over
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the course of the 1980s an alternative strategy emerged: to focus on
culture as a tradeable good or service that should fall under the
auspices of GATT and international trade law. Communications
scholars would be replaced by economists and trade lawyers as the
new experts. The free flow doctrine would be replaced by the
doctrine of free trade.

By the early 1980s the United States had grown impatient with
the GATT process. There seems little doubt that structural changes to
the U.S. economy and its growing indebtedness were the motivating
factors for a change in the tactics and strategy of American trade
policy. By 1980 more than 50 percent of the U.S. economy, and
certainly the most dynamic sectors, were classified as service indus-
tries. Services had not been a part of the original GATT agreement
and, though some developed countries were also interested in add-
ing services to the list of GATT issues, the Tokyo round of GATT
(completed in 1979) did not include language on services. While
economists cannot agree on a standard definition of services, U.S.
trade negotiators did not have haircuts and dry-cleaning in mind.
Instead they hoped to push for liberalized trade in finance (including
banking and insurance), telecommunications, and the cultural in-
dustries, precisely those areas in which the United States holds a clear
comparative advantage in international trade. U.S. negotiators were
alsoincreasingly concerned about international violations of intellec-
tual property rights, including everything from scientific innova-
tions in patent medicines and bio-engineering to video-cassette
recordings and the retransmission of broadcasting signals. Ameri-
can criticism of the international body entrusted with monitoring
adherence to the intellectual property agreements, the World Intel-
lectual Property Organization (WIPO), mounted throughout the
1980s. One study estimated that American companies lost $25 billion
in 1986 as a result of piracy in intellectual property, a figure equal to
15 percent of the U.S. trade deficit that year.* In 1990, losses to
American video producers due to illegal copying in France and
Germany alone were estimated to be $45 million.?

Notwithstanding the momentary bravado of the Gulf War,
there seems little doubt that the flow of goods and services and the
international trade agreements that regulate such flows are the new
battlegrounds that define American foreign policy. The office of the
United States trade representative signaled as much in 1996, noting;:
“Trade is the new connecting link between nations and has taken a
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place of prominence on the foreign policy agenda. National security
and national economic security cannot be separated.”* By almost
any measure, foreign trade is now crucial to the American economy:
in 1970, the value of trade equaled just 13 percent of GDP, in 1992 that
figure was closer to 25 percent, and in 1996 it was nearly 30 percent;
moreover, in recent years the growth of trade has more than doubled
the growth in U.S. GDP.* And despite the growing importance of
trade to the American economy, the U.S. continues to experience a
sizable trade deficit. The total deficit on trade in goods and services
rose from $105 billion in 1995 to $110 billion in 1996. Calculated
separately, U.S. trade in goods produced a deficit of $183 billion in
1996, partially offset by a surplus on trade in services of $74 billion.

If the United States is to reduce these massive trade deficits, it
must expand the trade opportunities in areas for which it holds a
comparative advantage, including, of course, the cultural industries.
Although the dollar value of cultural exports is difficult to measure
precisely, the Motion Picture Association of America (MPAA) re-
ported a doubling of revenues from television and film exports, from
$3.5 billion to $7 billion, between 1987 and 1991.% Imports of film and
television products into the U.S. were valued at less than $100 million
in1991. Exports of records, tapes, and other recorded media rose 47
percent, from $286 million to $419 million between 1989 to 1991;
imports during this same period went from $101 million to $137
million.5 A recent report for the National Telecommunications and
Information Association, entitled Globalization of the Mass Media,
concluded:

We believe that markets should be open for competition
among all firms, regardless of national origin. Atthesame
time, U.S. policymakers should seek to remove regulatory
policies thatinhibit the efficient participation of U.S.-based
firms in the global marketplace. ... An open international
marketplace not only serves U.S. trade goals,...but is fun-
damental to the continued vitality and diversity of the
domestic mass media industry, a major goal of U.S. com-
munications policy. An open international marketplace,
in which the electronic mass media industry ties the na-
tions of the world together, also can foster the growth of
freedom and democracy worldwide.”
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There is fairly widespread agreement among scholars that the United
States has pursued an open international marketplace with consider
vigor. In a recent review of international trade policy, Michael
Trebilcock and Robert Howse used the phrase “aggressive
unilateralism” to describe the current posture of U.S. trade negotia-
tors and Congress.®® Between 1978 and 1988 the United States
initiated 371 countervailing duty actions against imports that pur-
portedly cause harm to domestic industries due to subsidies from
foreign governments. In the same period, all other GATT signatories
initiated only 58 such actions.*

Even more noteworthy is the so-called Special 301 provision of
the Omnibus Trade and Competitiveness Act of 1988, which pro-
vides that trade sanctions may be taken against countries named as
engaging in ‘unfair’ trade.®® The Special ‘301’ provisions have been
used primarily to enforce intellectual property rights. The link
between intellectual property rights and international trade is a
recent phenomenon.® It reflects the emergence of a powerful lobby
from the technology and knowledge-producing industries, notably
pharmaceuticals, computer software, bio-genetics, media industries
such as film, television, and sound recording, and the growing
importance of these industries to the leading industrialized coun-
tries, especially the United States. While developing countries re-
mained satisfied with the ability of the World Intellectual Property
Organization (WIPO) to protect intellectual property rights, OECD
countries, led by the U.S., have come to see the WIPO as something
of a liability, given the lack of enforcement provisions and a mecha-
nism for dispute resolution. Under the auspices of the Special 301
provisions, the USTR took up the task of annually identifying those
countries that did not “adequately” or “effectively” protect intellec-
tual property rights or that denied fair market access to intellectual
property rights holders. Brazil was the first country to face retalia-
tory measures, a 100 percent ad valorem tax on certain imports, after
it failed in 1988 to provide adequate protection for American phar-
maceutical products. India, Thailand and Taiwan have also been
targeted by the U.S. for intellectual property violations. In 1994, the
United States trade representative announced a list of close to $1
billion worth of imports that would be targeted if China did not
toughen enforcement of property rights for computer software and
music recordings.” Undoubtedly, the use of the Special 301 provi-
sion - what has been called “status quo reciprocity” - prodded
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developing countries into accepting a multilateral agreement on
intellectual property rights during the Uruguay Round.*

Though the Uruguay Round incorporated both services and
intellectual property into the regulatory framework that governs
international trade, American attempts to liberalize trade in the
cultural industries met with stiff resistance. In the last months of
negotiations, the U.S. team sought to include both films and televi-
sion programs in the final agreement. As we have seen, this dispute
dates back to early 1960s. It became even more pronounced after the
passage in 1989 of the European Community’s “Television Without
Frontiers” directive. The directive instructs broadcasters from
member states to reserve a “majority proportion of their transmission
time” for “European works.”® At the time, the U.S. trade represen-
tative denounced the directive as “blatantly protectionist and unjus-
tifiable.”®! Asthe Uruguay Round came toa close, the rhetorical pitch
of the battle, especially between French negotiators and officials and
lobbyists for the Motion Picture Association of America, was vitri-
olic. With the deadline for fast-track approval in the Congress ap-
proaching, U.S. negotiators decided to table the issue rather than to
risk scuttling the entire deal.

Despite the failure to incorporate specific language on interna-
tional trade in film and television products, American negotiators
have had remarkable success is advancing the following proposition:
for the purposes of international exchange, culture should be treated
as a tangible medium, as a product and as property whose trade
should be subject to few restrictions. As Edward Comor argues, the
U.S. government is now committed to “securing America’s
long-standing free flow of information aspirations through the insti-
tutionalization of free trade.”® Comor presents a compelling case
that the office of the United States trade representative has taken the
lead in the effort to advance the global interests of what he calls the
“the information-based commodity producers.”®

B. Canada, the FTA and NAFTA

The first attempt by American officials to incorporate cultural
products and information services into an international trade agree-
ment came during negotations with Canada over the Free Trade
Agreement (FTA), and later with the inclusion of Mexico in the North
American Free Trade Agreement (NAFTA). By any measure, the
trading relationship between Canada and the United States is inti-
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mate. Each country is the other’s most important trading partner: in
1996, slightly more than 21percent of American goods exports went
to Canada, greater than the combined total of all U.S. exports to the
European Union; more than 80 percent of all Canadian exports are
destined for the U.S., and more than 75 percent of all imports come
from the U.S. Trade between the two countries accounts for roughly
25 percent of Canada’s GDP. The province of Ontario alone, with a
population of 10 million, buys more U.S. goods than does Japan.* In
1995, Canada ran a surplus on trade in goods with the U.S. of roughly
$41 billion, and a deficit on trade in services of about $ 9 billion.®® Of
the Group of Seven countries, Canada is easily the most
trade-dependent. Overall, exports of goods and services reached 37
percent of gross domestic productin 1995, up sharply from 24 percent
in 1991. By comparison, despite the growing importance of trade to
the U.S. economy, U.S. exports represent roughly ten percent of total
gross domestic product. Though each other’s largest trading part-
ners, thereislittle doubt that access to the American economy is more
vital to Canada than is U.S. access to the Canadian economy. There
seemslittle doubt that Canada’s interest in the Free Trade Agreement
was motivated by a desire to protect Canadian businesses from
American protectionist sentiment. Stephen Clarkson, for one, has
made a convincing case that the Free Trade Agreement de facto
‘constitutionalized’ Canada’s economic dependency on the United
States.®

Our interest here is principally with that portion of the FTA that
deals with culture. Throughout the negotiations, Canadian officials
and government leaders were adamant that culture was not on the
table and that nothing in the deal would threaten cultural sover-
eignty. While negotiations were in progress, Secretary of State for
External Affairs Joe Clark had this to say in an advertisement taken
out by the Canadian government in the New York Times:

The protection of our distinct cultural identity is of singu-
lar importance to Canada. The government’s intention to
promote culture in Canada through direct financial sup-
portis not one of the things at issue in a trade negotiation.
The question of whether or not specific Canadian cultural
industries require special measures to assist them is a
domestic issue that falls outside this sphere. Nor do we
expect that the extensive framework of government sup-
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port for similar institutions in the United States will be
considered either in these negotiations.®®

After the FTA was signed, government ministers and trade negotia-
tors proudly pointed to Article 2005 (1) which states that “cultural
industries are exempt from the provisions of this ageement.” The
Canadian government has interpreted this clause to mean that the
FTA does “nothing to prevent present and future measures to protect
and promote Canadian culture.”®

While American officials may have had trouble understanding
the Canadian concern for “cultural sovereignty,” they certainly
understood the need to protect and augment a most lucrative market
for cultural goods. At the outset of negotiations William Merkin, then
deputy assistant U.S. trade representative, warned that the U.S.
would insist upon “Canadian cultural industries not being protected
from ordinary commercein a free-trade environment.”” Canadahad
come in for special mention in a 1984 report, co-authored by the USTR
and CBS, which concluded that the U.S. had failed “to voice effec-
tively its objections to trade barriers that are imposed by foreign
governments under the guise of political or cultural concerns.””
American negotiators had set their sites on a number of irritants:
Section 19 of the Income Tax Act, which does not permit Canadian
firms to deduct advertising expenses incurred in foreign magazines
and broadcasts; postal rates that discriminate against foreign publi-
cations; postal subsidies that benefit Canadian magazines and news-
papers; the lack of copyright provisions for retransmission of Ameri-
can signals by Canadian cable companies; the simultaneous
subsitution rules that require Canadian cable companies to replace
American broadcasts of a particular program with the Canadian
version if they are scheduled at the same time; and on-going propos-
als to reduce the clout of American motion picture distributors in
Canada.

It is to easy to claim that Article 2005 (1) represents a failure on
the part of American negotiators. The FTA has a more significant
impact on Canadian cultural policy than the exemption clause and
the remarks of Canadian government officials imply. In the first
place, the deal includes some specific references to cultural issues,
and in every instance forces the Canadian government to make
adjustments that favor the U.S.”? Article 2004 commits both countries
to pursuing intellectual property protection through the Uruguay
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Round, while Article 2006 mandates Canadian cable companies to
pay copyright fees for retransmission of foreign broadcasts.” Article
1607 (4) contains instructions on how Canada can handle the forced
divestiture of an American business engaged in the cultural indus-
tries to Canadian investors. Article 2007 repeals the print-in-Canada
requirements for magazines and newspapers from the list of items to
be met before advertising expenses can be deducted by a Canadian
firm. Thereis more. Annex 1404(C) commits both parties to facilitate
liberalized cross-border telecommunications and information flow.
Finally, there is what has come to be known as the “retaliation
clause.” Although Article 2005 (1) nominally exempts cultural indus-
tries from the provisions of the agreement, Article 2005 (2) states:
“Notwithstanding any other provision of this Agreement, a Party
may take measures of equivalent commercial effect in response to
actions that would have been inconsistent with this agreement but
for paragraphone.” This “notwithstanding clause” authorizes either
party to take unilateral retaliatory measures if the other party takes
action on behalf of a cultural industry.

The net effect of these provisions is anything but a cultural
exemption: at the very least, they codify the status quo ante with
regard to the impact of cultural policies on trade. Cultural industries
are accorded no more “protection” than they had before the deal was
signed. But more than that, the language of the FTA concedes much
to the U.S. view that culture is a viable trade issue. This is most
obvious in the retaliation clause where “measures of equivalent
commercial effect” link cultural activity to other economic activities. It
is also apparent in the definition of cultural industries as “business
enterprises” in Article 1607. Moreover, by including separate provi-
sions for telecommunications and information services, the agree-
ment potentially removes the applicability of the term ‘cultural
industries’ from emerging forms of computer-mediated cultural
production and distribution. Since the very term ‘culture’ is inher-
ently ambiguous, there seems little doubt that American negotiators
would prefer the more connotatively neutral term ‘information
services’. Graham Carr’s conclusions regarding the FTA are worth
quoting;:

By establishing the principle that culture is a commodity,
by associating culture exclusively with industry, by for-
malizing a commitment to international trade in knowl-
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edge, by liberalizing trade in information and cultural
services, and by initiating the process for acomprehensive
undertaking on intellectual property, the United States
has furthered its global cultural interests through both
direct and indirect means.”

C. SI Canada and the Task Force on the Canadian Magazine
Industry

“This, in the end, is a cultural sovereignty issue.””> That was
how Catherine Keachie, the executive director of the Canadian
Magazine Publishers Association (CMPA), characterized the news
that Time Canada would begin publishing SI Canada in April of 1993.
Time Canada, the subsidiary of Time Warner, announced in January
that it would publish six special editions featuring expanded cover-
age of sports and teams in Canada. What was news to Canadian
magazine publishers was not news to the Canadian government - at
least one wing of it. In 1990 Time Canada submitted an outline of its
business plan to Investment Canada to determine the legal status of
such a venture. Time Canada claimed that Time magazine’s exemp-
tion from Tariff Code 9958 prohibiting the importation of foreign
split-runs should be extended to Sports lllustrated, since both maga-
zines were owned by the same company.”® Investment Canada
concurred. Apparently, there was no discussion with the depart-
ment of communication, the government agency that presides over
cultural policy. This lack of consulation itself is a possible conse-
quence of the shifting framework for the treatment of cultural issues.
Time Canada’s application was treated as a business issue pure and
simple by an agency within the federal government ill-suited to
evaluate the cultural impact of its decisions.

The CMPA quickly mounted a counter-offensive with support
from the Canadian Advertising Foundation, the Institute of Cana-
dian Advertising and the Periodical Writers’ Association of Canada.
Among other things, itasked Revenue Canada, whichis responsible
foradministering Canada customs, to pronounce the proposed maga-
zine a violation of the tariff code. But Revenue Canada’s hands were
tied. It wasimpossible for Canada Customs to issue a ruling before
it held a copy of the magazine to examine; moreover, if the magazine
was transmitted electronically and then printed in Canada (as Time
Warner proposed to do), it would effectively by-pass the jurisdiction
of Canada Customs. Fearful that this was precisely Time Canada’s
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intention, the CMPA joined with senior officials from the department
of communications, revenue Canada, external affairs, and invest-
ment Canada to see if other measures could be applied to protect
Canada’s magazine industry from an onslaught of split-run maga-
zines.”

Even before the first issue of SI Canada was released, the Cana-
dian government was in a quandary. Investment Canada’s rash
judgment, coupled with Revenue Canada’s administrative limbo,
meant that a government measure almost 30 years old was about to
be violated. Two weeks after Time Canada’s public announcement,
the minister of communications, Perrin Beatty, declared that the
government was “determined to ensure that the Canadian magazine
industry is able to survive in this country.”” “We’re waiting,” said
Revenue Canada Minister Otto Jelinek, “for someone to break the
law.””?Indeed, in February the Hearst Corporation shipped to Canada
an edition of Country Livingidentical toits U.S. version with a special
eight-page Canadian advertising supplement -- a classic violation of
Tariff Code 9958. Country Living’s publisher apologized for the
mistake and said that it wouldn’t happen again.®® But Time Canada
was in a less conciliatory mood.

By the end of March the federal government had announced the
establishment of a task force “to propose measures that will enable
the Government to effectively carry out its policy objective of ensur-
ing that Canadians have access to Canadian information and ideas
through genuinely Canadian magazines.”®! “What we don’t want,”
said Perrin Beatty, “is a situation where people through new technol-
ogy are able to circumvent the policy.”® Unfortunately, the various
departments and agencies of Canadian government were still not
entirely on the same page. In the second issue of SI Canada, the Royal
Canadian Mint took out an advertisement for its limited edition,
Stanley Cup centenary silver dollar. Revenue Canada Minister Otto
Jelinek rather lamely defended the Mint's decision, saying SI Canada
“is not doing anything illegal.”®?

Like the O'Leary Commission before it, the Task Force on the
Canadian Magazine Industry concentrated on the economic under-
pinnings of Canada’s magazine industry and the availability of an
adequate flow of advertising revenues. It provided solid evidence
that government measures to support the growth of a Canadian
magazine industry had worked. Not only had the number of titles
more than doubled since the late 1950s, from 661 in 1956 to 1,440 in
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1992, but the circulation of Canadian magazines in Canada had
increased from 25 percent of total circulation in 1961 to slightly more
than 50 percent by 1994. Roughly 90 percent of the editorial content,
illustrations and photography in Canadian magazines was produced
in-house or by freelance Canadians.*

Despite this apparent success, Canadian magazines still face
serious obstacles. English-language publications, for example, ac-
count for less than 20 percent of the magazines displayed at newstands,
yet newstand sales remain the most important source of potential
subscribers. ® Moreover, smaller overall circulation figures for
Canadian, as compared to U.S., consumer magazines mean that a
larger percentage of revenue is spent on fixed costs (i.e., editorial and
administrative expenses). The task force calculated that the circula-
tion per issue of the top 10 U.S. consumer magazines was nearly 20
times greater than the circulation of the top 10 Canadian consumer
magazines.® Total revenue figures also illustrate the disparity in
economies of scale: in 1993, the American magazine industry earned
roughly $22.0 billion in revenues, while the Canadian industry
generated total revenues of roughly $850 million in 1992.%” In1992-3
U.S. exports of magazines exceeded $800 million, of which 78 percent
went to Canada. Canadian exports totaled $22 million in 1991, of
which 78 percent went to the U.S.*® Market size has its advantages:
according to the task force, U.S. magazines spend a smaller propor-
tion of their overall budget on fixed costs (30 percent as opposed to
36 percent for Canadian magazines) and earn average operating
profits that are 12 percent of total revenues as opposed to 2.5 percent
for Canadian magazines.

Not surprisingly, the task force speculated on the potential
long-term impact of split-run magazines. Assuming that foreign
magazines with a Canadian circulation per issue of over 20,000 were
potential candidates for the split-run format, the task force con-
cluded that as many as 53 English-language consumer magazines
might follow SI Canada’s example. Published advertising rate cards
for magazines highlighted the dilemma that might face Canada’s
industry. A full-page ad in SI Canada cost $6,250 (Cdn), roughly half
of what Sports lllustrated charges for regional editions with the same
circulation in the U.S.® In other words, because American publishers
can cover the fixed costs of production in theirhome market, they can
undercut the standard Canadian advertising rate and thus compen-
sate Canadian advertisers for the inability to deduct advertising
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expenditures in such magazines. The task force reasoned that the
Canadian magazine industry could lose close to 40 percent of current
advertising revenues and that average operating profits would drop
by 85 percent.” Some Canadian magazines would be driven out of
business; others would inevitably reduce the quality and amount of
their editorial content, which would only further a downward spiral
in circulation. In other words, split-run magazines that avoided
Tariff Code 9958 would have a potentially devastating effect on the
availability and quality of Canadian magazines.

At the end of May 1993, almost a full year before its final report
was released, the task force issued an interim report with a recom-
mendation designed to forestall the easy entry into Canada of more
split-run magazines. Under the Investment Canada Act, the govern-
ment of Canada can review new ventures to ensure “the compatibil-
ity of the investment with national industrial, economic and cultural
policies enunciated by government...””" Investment Canada pre-
sumably ruled that SI Canada was not a new business activity, but
rather an extension of an existing business -- the publication in
Canada of magazines by Time Warner. Time Warner alone pub-
lished over 20 magazines that might follow SI Canada’s lead. The task
force recommended that the act be amended so that any magazine or
periodical not already published in Canada be regarded as a new
business venture. The government of Canada accepted the recom-
mendation and clarified the guidelines of the Investment Canada Act
inJuly. Despite considerable pressure from the Canadian Magazine
Publishers Association, the guidelines were not made retroactive
and did not apply to the publication of SI Canada.”

The final report of the task force was released in March, 1994, a
few months after the Liberal Party ended the ten-year reign of the
Progressive Conservatives. Its principal recommendation was an 80
percent’dis-incentive’ excise tax to be levied on the gross advertising
revenue of split-run magazines.”® While the recommended tax
would virtually eliminate the prospect of further split-run maga-
zines, SI Canada would be permitted to continue publishing six
editions a year. Roger Tassé, co-chair of the task force, defended the
SI Canada exemption, noting: “We don’t need a major battle with our
most important trading partner.” It was not an opinion shared by all
members of the task force. Lynn Cunningham, for example, re-
marked at the same press conference that the “decision rewards a
company that knew when it launched its split-run edition that it was
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challenging Canadian policy.” The CMPA was adamant that SI
Canada should not be given any special status. Jeffrey Shearer,
publisher of Saturday Night magazine remarked: “Sports Illustrated
played chicken with us, and we blinked.”**

The six-issue-a-year exemption for SI Canada did nothing to
appease Time Canada. Sandra Berry described the proposal as “irre-
sponsible and unfair,” arguing that it “would amount to an impair-
ment and confiscation of our business.”® Berry now claimed that
Time Canada had received “prior permission” from Investment
Canada to publish a weekly split-runissue. Forits part, the U.S. trade
representative had already stepped up complaints about the revision
to the Investment Canada Act that closed the loophole used by Time
Canada to get SI Canada’s original approval.®® As the waiting began
to see how the federal government would respond to the task force
report, Sandra Berry remarked: “We do not believe the government
will act on any recommendations that would amount to a confisca-
tion of our business.””

IV. OTHER ISSUES ON THE CULTURE FRONT
A. Ginn Publishing and the Demise of the Baie-Comeau

Policy

A month before release of the task force’s final report, the
Liberal government seemingly fumbled the ball on another,
long-standing, issue in the cultural industries portfolio. InFebruary,
1994, the federal government announced it had approved the sale of
the Ginn Publishing Canada Inc. to U.S.-based Paramount Commu-
nications.® The decision made a mockery of the government’s
ten-year-old policy for Canadianization of the book publishing in-
dustry, known as the Baie-Comeau policy. Ginn, a mid-sized educa-
tional publisher, had been purchased by U.S-owned Gulf & Western
in 1985.

The year before, Gulf & Western had purchased a more promi-
nent Canadian publisher, Prentice-Hall. After the Ginn deal, pres-
sure had intensified on the Tory government to make Canadian
ownership of the book publishing industry a policy issue. With great
fanfare, the Tories had announced in July of 1985 that by forcing
foreign firms that acquired Canadian-based publishers, either di-
rectly or indirectly, to sell a controlling interest to Canadians at fair
market value within two years, Canadian ownership in the industry
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could increase to more than 50 percent. Canadian publishers had
hailed the decision, even as external affairs officials had warned that
there was a serious conflict between the government’s desire to
promote cultural sovereignty and on-going efforts to negotiate the
Free Trade Agreement.” Gulf & Western had reluctantly agreed to
part with Ginn if it could keep Prentice-Hall. But over the next eight
years, several potential Canadian investors had been rebuffed by
Gulf & Western. Finally, in 1989 the federal government’s Canadian
Investment Development Corporation (CIDC) had purchased a
majority position in Ginn at what was widely regarded as a grossly
inflated selling price. Curiously, over the next five years the CIDC
did not release a prospectus for Ginn and at least five Canadian
publishers claimed that repeated inquires about Ginn were ignored.
Then, in February of 1994, came the Liberal government decision to
sell Ginn back to Paramount, which had since acquired Gulf &
Western, because of a verbal agreement between the Tories and
Paramount.’® The announcement was a major blow to the Liberal
government'’s claim that it placed a high priority on protecting and
promoting Canadian culture.

B. Country Music Television and Canadian Broadcasting

A few months later, in June of 1994, a ruling by the Canadian
Radio-Television and Telecommunications Commission (CRTC)
brought Canada and the U.S. closer to the brink of an all-out diplo-
matic war over cultural issues. After a new round of hearings for
specialty cable channel applications, the CRTC granted a license to
New Country Network (NCN), a country and western music video
service owned jointly by Maclean Hunter and Rawlco Communica-
tions.'”" A competitior specialty channel, Country Music Television
(CMT), jointly owned by two American companies, Gaylord Enter-
tainment and Group W Satellite Communications, a subsidiary of
Westinghouse Electric, had been in operation in Canada since 1984.
In its application NCN requested that the commission drop CMT
from the list of eligible specialty channels on Canadian cable systems.
The CRTC granted the request and announced that as of January 1,
1995, CMT would no longer be eligible for carriage on any Canadian
cable system. The commission’s decision reflected a decade-long
policy of giving preference to Canadian-owned specialty cable ser-
vices.'” CMT should not have been caught unawares. The CRTC’s
approval notice for CMT’s original license read in part: “should the
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Commission license, in the future, a Canadian service in a format
competitive to an authorized Canadian service, the latter would be
replaced by the Canadian service."®

CMT did not go quietly into the night. It first appealed the
CRTC’s decision in the Canadian courts, arguing that it had been
denied the opportunity to appear before the commission to plead its
case. On December 20, 1994, the federal court of appeals ruled in the
CRTC’s favor and, shortly thereafter, the Supreme Court of Canada
refused to hear a further appeal. CMT began to wage a campaign on
two fronts: on the one hand it threatened to drop Canadian artists
from its playlist in the U.S and elsewhere, hoping that Canadian
performers themselves would rally to its defense; on the other hand,
it filed a Section 301 complaint with the U.S. trade representative.
Both tactics got results. The Canadian Country Music Association
took up CMT’s case, arguing that, at the very least, there was room
on Canadian cable systems for both specialty channels.’® Though no
more than one percent of CMT’s playlist consisted of Canadian
performers, the threat of a boycott in foreign markets where CMT
reached over 34 million households was a real concern.”® The U.S.
trade representative took up CMT’s cause with a vengence. The Wall
Street Journal reported that the USTR had drawn up alist of targets for
retaliation, including: Teleglobe Inc., Canada’s supplier of interna-
tional telecommunications; Cineplex Odeon, a theatrical exhibitor
with extensive holdings in the U.S.; Much Music, a Canadian music
video service catried by DirecTv on its American satellite service; as
well as imports of Canadian bacon, maple syrup, fur coats, and
phonographic records.’® U.S. trade representative Mickey Kantor
informed the Canadian government that the deadline for resolving
the issue was June 21, 1995.

The possibility of all-out trade war was averted at the twelfth
hour. On June 23rd, CMT announced that it was acquiring a 20
percent share of NCN for an undisclosed amount, with the option of
increasing its share to 33 percent pending a change in regulations
limiting foreign investment in Canadian broadcasting entitites.'”
Without knowing the sale price, the deal itself is difficult to assess.
Yet, it is hard to imagine that CMT lost on the deal, at least in the
short-run. As a premium speciality channel CMT’s subscriber base
in Canada had been 1.9 million; NCN, on the other hand, was a basic
specialty channel with an initial subscriber base of 6 million. Of
course, access to subscribers isn't everything. CMT is in the process
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of establishing itself as a world-wide brand. To thatend the deal also
worked in its favor. NCN changed its name to CMT Canada.!%

C. Canada’s Response

It is altogether likely that the sale of Ginn Publishing to Para-
mount and the corporate machinations that settled the CMT dispute
played a role in steeling the Canadian government’s resolve on the
split-run magazine issue. To recover a sense of credibility on cultural
trade issues, the Liberal government could not afford to back down
or compromise. After all, the introduction of SI Canada violated the
spirit (if not the letter) of Canadian legislation that dated back to the
1960s. If the government of Canada was going to make a stand on
cultural issues, this would be the place to do it.

Heritage Minister Michael Dupuy announced in December of
1995 that the government intention to proceed with the excise tax as
outlined by the task force. But when Bill C-103 was introduced in the
House of Commons in mid-June 1996, there was one substantial
change to the task force’s recommendation: the 80 percent excise tax
would apply to all future editions of SI Canada, as well as any new
split-run magazines. The six-issue per year exemption for SI Canada
would not apply.'” Remarkably, the government’s stance was
tougher than that recommended by the task force.

The legislation had another interesting twist. The wording was
carefully crafted to avoid a legal challenge under NAFTA or GATT.
The excise tax would apply to any magazine distributed outside of
Canada that, when distributed in Canada, contained less than 80
percent original content and one or more advertisement directed at
Canadians. In other words, the tax would potentially apply to
split-run magazines produced and distributed by Canadian firms.
At least one such magazine, Harrowsmith, published by Telemedia,
already existed. Under the proposed legislation it, too, would be
subject to the tax. The task force had urged such an approach and its
judgment is worth quoting at length:

The new tax is consistent with Canada’s trade interna-
tional trade obligations. By focusing on original content,
the tax does not violate the national treatment provisions
for goods in the GATT, FTA, or NAFTA. ... Nor does the
proposed tax impose a domestic content requirement in
violation of the FTA and NAFTA. It promotes original

Split-Runs / Magder 33



content, regardless of country of origin. ...

The Task Force is of the view that, on balance, itis better to
aimwide and comply with trade obligationsby promoting
original content than to target a narrow field and end up
in protracted disputes with Canada’s trading partners by
promoting Canadian content alone."

That interpretation wasn't shared by Time Canada. A parlia-
mentary hearing into the bill in October was told that the proposed
law was “unfair, discriminatory, and represents the effective com-
pensation of a commercial enterprise that was legitimately estab-
lished in Canada.”" Time Canada’s legal representative, Ron Atkey,
who had been a minister in the Mulroney government, made
repeated claims that as a tax measure the proposal was illegal
because it appeared to be aimed at an individual firm and was
designed to be punitive rather than revenue-generating.'” Even as
the legislation worked its way through committee hearings, Time
Canada acted as if its exemption would be reinstated. A letter sent
November 9, 1996, informed potential Canadian advertisers that SI
Canada was planning to go to 18 issues a year.'”

Initially, Time Canada’s optimism was not entirely misplaced.
After its presentation to the Canadian senate’s standing committee
onbanking, trade and commerce, the committee proposed anamend-
ment to grandfather SI Canada. For some senators, Bill C-103 was a
classic example of retroactive legislation: it denied Time Canada the
opportunity to continue to pursue a business that was, at the time of
its inception, perfectly legal. On the other hand, Senator Davey, who
had chaired the Senate Committee on the Mass Media in 1970,
claimed that the bill was not retroactive because no company would
pay the excise tax for split-runs produced prior to passage of the bill.
Instead, the excise tax would apply to all future split-runs, no matter
the source. Davey argued that an exemption for SI Canada would
provide Time Canada with a “special privilege” and reward a com-
pany for what could best be described as cavalier behavior.™™

The senate amendment was defeated. SI Canada would not be
exempt from the provisions of Bill C-103. Before the year was out, the
federal government had notified Time Canada that the law would go
into effect with the next issue of the magazine.'"®
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V. THE WORLD TRADE ORGANIZATION WEIGHS IN

The U.S. trade representative responded quickly to passage of
Bill C-103. In a tersely worded statement, Mickey Kantor claimed
that Ottawa was guilty of “evicting a U.S. business enterprise which
was established in Canada consistent with Canadianlaw.”*¢ Earlier,
Time Canada had intimated that it would challenge the excise tax on
the grounds of “improper purpose,” that is, argue that the real
purpose of the tax was not to raise revenue but to drive a particular
enterprise out of business.'” Time Canada never got to test its case
in court. Despite Bill C-103’s careful wording on the issue of national
treatment, despite the apparent inclusion of Tariff Code 9958 under
the FTA and NAFTA, and despite a postal subsidy that had been
around almost aslong as Canadaitself, the office of the USTR decided
to bring each of these measures forward to the World Trade Organi-
zation (WTO) on the grounds that they “unfairly protected Canada’s
domestic magazine industry.” Kantor intended to have the matter
addressed in the broadest possible forum. “We want to say to the
world - this is not to be tolerated. We want the same access to other’s
markets that others enjoy to this market and we’re going to continue
to push for thatin every available forum.”** Because the U.S. claimed
thatthebill violated Canada’s commitments under the GATT, Canada
could not invoke the cultural industries exemption clause under
NAFTA. Culture was now most definitely on the table.

The Uruguay Round of the GATT is notable not only for the
incorporation of services into an international trade agreement, but
also for the establishment of anew, more binding, dispute settlement
mechanism under the auspices of the WTO."* Modeled after the
dispute settlement mechanism employed by the NAFTA, the WTO'’s
procedures are designed to be both more timely and more procedur-
ally predictable than under the old GATT. After amandatory period
of consultation between the parties has failed to produce an agree-
ment, the WTO establishes a panel of three to five members chosen
from ‘neutral’ countries in consultation with the parties in dispute.
The panel’s final report can be appealed: normal appeals should last
no more than 60 days with an absolute maximum of ninety days. The
whole processis designed to take no more than 15 months. Under the
previous GATT procedure, rulings could only be enforced by con-
sensus. Under the WTO’s procedures, it is impossible for the country
losing a case to block the adoption of the ruling. If a country rejects
a ruling and refuses to follow the recommendations of the panel
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report or the appeals report or to negotiate mutually acceptable
compensation with the complainant, the complainant may ask the
WTO for permission to impose limited trade sanctions.

The formal consultation period between the two parties began
on March 11, 1996. No agreement was reached. A panel was struck
in June and the initial submissions were made in September, 1996.
The panel’s final report was circulated to members of the WTO on
March 14, 1997. Canada appealed the initial ruling. The appellate
body submitted its findings on June 30, 1997.

A. Issues and Arguments

This section will examine in detail the arguments of both parties
and the decisions of the NAFTA panel and the appellate body. They
involve Tariff Code 9958, Part V.I of the Excise Tax Act (Bill C-103),
the applicability of GATT, and Canadian postal rates.

Tariff Code 9958, enacted in 1965, prohibits the importationinto
Canada of split-run or regional editions that contain an advertise-
ment primarily directed to a market in Canada that does not appear
in all identical forms of that periodical in its country of origin, or any
periodical in which more than five percent of the advertising content
is primarily directed to the Canadian market. For the purpose of
assessing whether an advertisement is ‘primarily directed at the
Canadian market,’ such factors as listing a Canadian address, special
invitations to Canadian consumers, and references to the goods and
services tax are considered. The tariff does not apply to periodicals
whose principal function is the encouragement, promotion, or devel-
opment of the fine arts, letters, scholarship or religion.” Itis worth
emphasizing that the tariff code does not in any way restrict the
importation into Canada of foreign magazines per se. Its intentis to
prevent foreign magazines with no Canadian content or foreign
magazines with limited Canadian content (ie. split-runs) from at-
tracting advertising specifically directed to Canadian readers.

The United States argued that by targeting specific publica-
tions, Tariff Code 9958 violated Article XI:1 of GATT 1994 which
prohibits quantitative restrictions on imports.'* Moreover, the tariff
provisions effectively grant Canadian magazines a monopoly over
local (i.e. Canadian) advertising. Since advertising is an important
source of revenue for magazine publishers, Canadian magazines are
afforded a significant competitive advantage in the marketplace.
Canada responded by noting that ‘spillover’ advertising, whereby
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advertisements for generally available products reach the Canadian
public through wide-circulation U.S. magazines (such as Sports Illus-
trated itself), is enough to nullify this supposed monopoly effect.
Canada noted further that Tariff Code 9958 is part of a package of
measures designed to secure the attainment of a single public policy:
to ensure that Canadian magazines have access to sufficient advertis-
ing revenues to provide the Canadian public with a distinctive
vehicle for the expression of their own interests and ideas. To this
end, the tariff code, like section 19 of the Income Tax Act, which
allows a deduction for advertising only in Canadian magazines, is
consistent with Article XX(d) of GATT 1994 which permits members
to adopt policy measures that are necessary to secure compliance
with laws and regulations that are not inconsistent with GATT.22
The U.S,, Canada noted, did not challenge the legality of section 19
of the Income Tax Act. Without Tariff Code 9958 the overall
effectiveness of section 19 would be greatly diminished. Indeed,
given the economics of magazine publishing, the elimination of the
tariff code would destroy the effectiveness of the policy measures in
place .'* Finally, given the preponderance of foreign magazines in
Canada, it simply cannotbe claimed that Tariff Code 9958 constitutes
a disguised restriction to international trade.

The U.S. response dwelt on the applicability of an earlier WTO
panel ruling regarding Article XX(d). In United States-Standards for
Reformulated and Conventional Gasoline, the panel ruled that measures
for which exceptions are invoked must be necessary to secure compli-
ance with laws or regulations which themselves are not inconsistent
withGATT.™ TheU.S. argued that Canada could only show how the
two measures advanced the same policy objective, but could not
show how the tariff code secured compliance with section 19 of the
Income Tax Act.

The panel endorsed the U.S. position on Article XX(d) of GATT
1994. It pointed specifically to an earlier GATT ruling which inter-
preted the phrase “to secure compliance with laws and regulations”
to mean “enforce obligations under laws and obligations” as op-
posed to “ensure the attainment” of the objectives of the laws and
regulations.” According to the panel, section 19 of the Income Tax
Act is designed “to give an incentive for placing advertisements in
Canadian, as opposed to foreign, periodicals.” The tariff code, on the
other hand, makes it “almost impossible for an enterprise to place an
advertisement in a foreign periodical because there would be virtu-

Split-Runs / Magder 37



ally no foreign periodicals available in which to placeit.”** The tariff,
concluded the panel, is thus a prohibitive measure distinct from
section 19. If Canada’s interpretation of Article XX(d) had been
accepted, it would open the door to a whole host of policy measures
that might further a given policy objective but would otherwise
violate GATT.”Z Given the panel’s reasoning, perhaps the only
domestic law or regulation that would make Tariff Code 9958
“GATT-able” would be an outright ban on the sale or use of
magazines in Canada. In its appeal of the panel’s report, Canada
raised no objections to the ruling that Tariff Code 9958 violated
GATT.

Bill C -103 added Part V.I (Tax on Split-Run Periodicals) to the
Excise Tax Act in December, 1995. The amendment calls for the
imposition, levy and collection of a tax equal to 80 percent of the gross
fees of all advertisements contained in a split-run edition. A split-run
is defined as an edition of a periodical a) thatis distributed in Canada;
b) in which more than 20 percent of editorial material is the same or
substantially the same as editorial material that appears in one or
more excluded editions of one or more issues of one or more periodi-
cals; and c) that contains an advertisement that does not appear in
identical form in all the excluded editions.'®

The United States argued that the excise tax was inconsistent
with Article ITI:2 of GATT 1994 which protects imported products
from internal taxes or charges that are in excess of those applied to
like domestic products. The excise tax, the U.S. claimed, creates an
artificial distinction between ‘split-run’ magazines and all other
types of magazines, and then applies a higher tax on the former. The
American position can be summarized as follows: a magazine is a
magazine is a magazine. Because they are “like products,” any form
of taxation not applied uniformly is discriminatory and a violation of
GATT. Canada vehemently disagreed with the claim that split-run
magazines and domestic magazines are “like products.” The notion
of “like products” became central to the dispute between the two
parties. But before we examine this issue in detail, a prior Canadian
claim must be reviewed.

Canada argued that GATT 1994 was simply not applicable to
the excise tax, since the tax pertains to advertising services and thus
falls within the purview of the General Agreement on Trade in
Services (GATS).” Because Canada has chosen not to include
advertising services among its commitments under GATS, the United
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States should not be allowed to “obtain benefits under a covered
agreement that have been expressly precluded by another covered
agreement.”*® In other words, “Canada is notbound, nor in any way
obliged, to provide national treatment to Members of the WTO in
respect of the provision of advertising services in the Canadian
market.””®' The U.S. responded that GATS did nothave primacy over
GATT, and that Canada’s argument would lead to a situation where
all manner of service-related measures could be used to discriminate
against imported goods. The U.S. noted further that both the Task
Force on Magazine Publishing and the minister of Canadian heritage,
Michael Dupuy, consistently referred to the tax as something im-
posed on split-run magazines or periodicals, in other words, a tax on
imported goods: “It is only in the context of this panel proceeding,
and in light of U.S. claims that the tax is inconsistent with Article III
of GATT 1994, that Canada has advanced the claim that the tax is
really a tax on advertising services and not a tax on split-run maga-
zines.” 1

In the event that the panel ruled that the excise tax falls under
Article III, Canada argued that there was still no incompatibility.
Article III:2 of GATT protects imported products from internal taxes
or charges that are in excess of those applied to like domestic
products. Canada maintained that imported ‘split-run’ periodicals
and domestic non ‘split-run’ periodicals were substantially different
by virtue of their editorial content: “Content is what the reader is
looking for - the message not the medium.”’* Canada’s argument
here is worth quoting at length:

Magazines are distinct from ordinary articles of trade.
Magazines are intended, by their very nature, for intellec-
tual consumption as opposed to physical use (like a bi-
cycle) or physical consumption (like food). It follows that
the intellectual content of a cultural good such as a maga-
zine must be considered its prime characteristic. ... Edito-
rial material developed for the Canadian market reflects a
Canadian perspective and contains specificinformation of
interest to Canadians. The content is qualitatively differ-
ent from editorial material copied from foreign publica-
tions. What has been said of the essential properties of
magazines is equally applicable to their end-use. The
end-use of a magazine is not simply reading: itis transmis-
sion and acquisition of specific information.’*
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As evidence, Canada pointed to the example of three general
interest newsmagazines: Time U.S., Time Canada (a split-run that
would be taxable without the grandfathering provisions of Bill C-
103), and Maclean’s. Almost every article in Maclean’s deals with
Canada or covers international events from a Canadian perspective.
Time Canada, on the other hand, looks much more like its parent than
a magazine devoted to Canadian issues. Canada argued: “Even
where the topics covered are the same, the perspectives will be
different. ...People are preoccupied with their own affairs and com-
munities. Periodicals are the mirror image of those communities.”'%

The U.S. responded that editorial content was only one of the
distinguishing characteristics of magazines. On the matter of what
makes a magazine a magazine, it argued:

The type, texture, color, thickness, and even the perfume
of the paper can be important factors to market appeal. The
dimensions of a magazine, the manner in which its pages
are bound, the typesetting, and the appearance of the ink,
can also be significant. The type, appearance, and fre-
quency of advertisements may be a factor in a consumer’s
purchasing decisions as well. All of these attributes -
including editorial content - combine to form an overall
package.... For the Canadian and U.S. magazine industries,
editorial content generally represents substantially less
than 20 percent of the cost of producing a consumer
magazine.'

The U.S. highlighted the fact that, despite differences in editorial
content, Time Canada and Maclean’s were still direct competitors in
the marketplace. Moreover, the U.S. pointed to the language of the
excise tax itself, noting that it “does not differentiate between content
based on its Canadian focus or perspective.” For example, “a
magazine could avoid the tax, but still be identical to what is sold
abroad, as long as the publisher did not advertise to Canadians.”**
The excise tax, argued the U.S,, applies based on factors related to
whether a magazine is produced for more than one market and its
advertising content; editorial content is not the pivotal issue. Aswe
have seen, this was precisely the way the task force on Canadian
magazines had characterized the proposed legislation.
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The panel was not fully convinced by Canada’s argument that
the excise tax was ameasure intended to regulate trade in advertising
services, because “of the fact there is no comparable regulation of
advertisements through other media, and the fact that the tax is
imposed on a “per issue” basis.”*® More important, the panel did not
accept Canada’s argument that there can be no overlap between
GATT and GATS. “Overlaps,” it concluded, “are inevitable, and will
further increase with the progress of technology and the globaliza-
tion of economic activities.”'® To be legal, the excise tax would have
to be compatible with GATT.

Given the applicability of GATT, if it could be shown that
imported split-runs and domestic non split-runs are ‘like products,’
and that when the former are subject to an excessive tax, then the
excise tax violates the rules of international trade. The panel empha-
sized that it did not need to rule on the likeness of periodicals in
general, but only on the likeness of imported split-runs and domestic
non-split-runs. The panel did not comment on Canada’s comparison
of Time US, Time Canada, and Maclean’s. Instead, it concocted a
hypothetical scenario involving a Canadian-produced split-run,
Harrowsmith Country Life (which ceased publication in the U.S. after
passage of Bill C-103), to come to the conclusion that imported
split-run magazines and domestic non-split-run magazines can be
like products. The panel also referred favorably to the American
argument that the excise tax nowhere defines magazines in terms of
original Canadian content. Having found that the magazines in
question could be ‘like products,” the panel also ruled that the tax on
imported split-run magazines was in excess of the taxes applied to
domestic non-split runs. Part V.I of the Excise Tax Act thus violated
Canada’s commitments under GATT 1994.

The Canadian government provides two measures to help re-
duce the cost of mail delivery for eligible Canadian magazines. First,
the Publications Assistance Program (PAP) provides funds to
Canadian-owned and controlled, paid-circulation magazines that
meet certain editorial and advertising requirements.!® The funds and
eligibility requirements are managed by Heritage Canada, and Canada
Post is obligated to accept all eligible publications for distribution.
Second, Canada Post offers a discounted bulk rate for publications
that meet certain eligibility requirements. While both Canadian and
international publications may be eligible for the discounted rates, the
discount is lower for international publications.*!
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The U.S. argued that because Canada’s postal rates for maga-
zines amount to “regulations” or “requirements” affecting their
internal sale, transportation, or distribution, and because they pro-
vide less favorable treatment to imported magazines than like do-
mestic magazines, they violate Article I1L:4 of GATT. “CanadaPost’s
divergent postal rates,” noted the U.S., “are not based on neutral
economic considerations, but explicitly discriminatory criteria -
namely, whether the magazine is Canadian or foreign in origin.”"**

Canada responded by drawing a sharp distinction between the
two measures affecting postal rates. With respect to the PAP funds
administered by Heritage Canada, Canada argued that they were in
essence a subsidy designed to assist eligible Canadian publishers,
and that such subsidies are permitted under GATT. On the other
hand, the commercial rates setby Canada Post reflect that corporation’s
business plan. Asacrown corporation Canada Postislegally distinct
from the Canadian government, and it must compete in an open
competitive market for its share of the publications delivery mar-
ket While the rates for letter carriage are set by government
regulation, the commercial rates for magazines are set by market
forces and by negotiations between Canada Post and large volume
domestic and international customers.

The United States responded that as a factual matter the claim
that the disparity in commercial rates reflects market forces is
dubious. First, there appear to be no exceptions to the rule that
international commercial rates are higher than domestic rates; sec-
ond, the disparity itself can easily be characterized as another ex-
ample of Canadian measures to benefit Canadian magazines. With
respect to the funded rates, the U.S. noted that since publishers
receive no direct payments (the money is transferred from Heritage
to Canada Post), the Postal Assistance Program does not qualify as a
subsidy under GATT. In response, Canada maintained that the
transfer of funds from Heritage to Canada Post merely reflected
administrative expediency. “The method of payment is merely the
subsidy’s technical, administrative aspect. It does not reveal who
benefits from the subsidy.”*** In Canada’s view, the American
position was overly formalistic. While the panel conceded that
Canada Post is legally distinct from the Canadian government, it
concluded on the basis of the evidence presented that it “generally
operatesunder governmental instructions.” Therefore, CanadalPost’s
pricing policy “can be regarded as governmental regulations or

42 Canadian-American Public Policy



requirements within the meaning” of GATT; moreover, the panel
determined that the rate structure is applied “so as to afford protec-
tion to the domestic production of periodicals.”'® The panel ruled
that Canada Post’s commercial rates violated GATT.

The funded rates under the Periodical Assistance Program
(PAP) were a different case. The panel agreed with Canada’s argu-
ment that even though the funds were not transferred directly to
publishers, the PAP did fall within the provisions of GATT that
permit “the payment of subsidies directly to domestic producers.” 4
The U.S. had been unable to convince the panel that Canada Post
derived any economic benefits from the PAP; indeed, the American
argument that Canada Post is still de facto a government agency was
consistent with Canada’s claim that the PAP was merely an internal
transfer of resources. Of all the Canadian measures challenged by the
U.S., the PAP was the only one determined by the panel to be
justifiable under GATT.

B. The Appeal Process

Canada’s appeal conceded much. It was silent on the matter of
Tariff Code 9958 and differential commercial postal rates, both of
which had been found to violate GATT. On the matter of the excise
tax, however, Canada maintained that the original ruling had erred
for the following reasons: first, it reiterated its case that the excise tax
is a tax on advertising, not magazines per se, and that as such the
appropriate international agreement governing the tax is the General
Agreement on Trade and Services (GATS), not GATT;" second,
Canada reiterated the claim that the original report erred in its
determination that split-run magazines and non-split-run maga-
zines are ‘like products,” voicing strong objections to the fact that the
panel did not consider the factual evidence that Canada had submit-
ted with respect to this issue (the editions of Time Canada (a
grandfathered split-run magazine) and Maclean’s)*s; finally, Canada
maintained that the excise tax does not discriminate against im-
ported products because the legislation makes no distinction be-
tween domestic and imported products.'*

The United States responded by noting that although the excise
tax is a tax on advertising, its effect is to alter the competitive
environment for trade in goods. Despite the fact that the legislation
does not single out imported split-run magazines, the intent of the
legislation is clearly to ensure that imported split-run magazines are
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eliminated from the Canadian marketplace.'® The American sub-
mission was not simply defensive. Instead, it also included an
argument that the panel had erred in ruling that the postal subsidy
program was permissible under GATT. The U.S. reiterated the claim
that GATT only covers government subsidies that flow directly to
domestic producers. By ruling in favor of a program that involves
the transfer of funds from one government department to another
(from Heritage Canada to Canada Post), the panel left open the
possibility that WTO members might use “a wide range of
reduced-price governmental services and tax measures to confer
advantages exclusively on domestic-produced goods.”"'

The appellate body of the WTO made short shrift of Canada'’s
argument regarding the non-applicability of the GATT to the excise
tax. Itnoted that the title of the excise tax acts reads “Tax on Split-run
Periodicals,” not “tax on advertising,” and that the tax itself was
originally conceived as a companion to Tariff Code 9958, which
Canada now agrees was a measure affecting trade in goods. More-
over, the appellate body noted that the tax is applied on a “per-issue
basis,” and that of those potentially liable to pay the tax, only the
advertiser (as opposed to publisher, distributor, printer, etc.) is not
mentioned.'”

However, the appellate body was more sympatheticto Canada’s
argument regarding the matter of whether split-run magazines and
domestic split-run magazines are “like products.” It concluded that
the panel had erred in not giving proper consideration to the evi-
dence presented by Canada and the United States. The appellate
body therefore reversed the ruling of the panel regarding ‘like
products’ and left the matter open for further debate.

But the appellate body did not conclude that the issue of
‘likeness’ was pivotal. Instead, it turned to the question of whether
imported split-runs and domestic non-split-run periodicals were
“directly competitive or substitutable products.”’® The appellate
body rejected Canada’s claim that these magazines are, at best,
“imperfectly substitutable” because they contain different editorial
content. Canada’s argument rests on competition for readership. But
the appellate body noted that magazines also compete for advertis-
ing revenue. Indeed, The Task Force on the Canadian Magazine
Industry had concluded that more than 60 per cent of all magazine
revenue came from advertising.’ The appellate body came to the
following conclusion:
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The competitive relationship between imported split-run
periodicals [eg. SI Canada] destined for the Canadian
market is even closer to domestic non-split runs periodi-
cals than the competitive relationship between imported
non-split-runs periodicals [eg. Sports Illustrated] and do-
mestic non-split-run periodicals. Imported split-run peri-
odicals contain advertisements targeted specifically at the
Canadian market, while non-split-run periodicals do not
carry such advertisements.'®

Given the magnitude of the excise tax, and the stated intention of the
government of Canada to discourage the establishment of split-run
magazines, the appellate body upheld the panel’s conclusion that
Part V.I of the Excise Tax Act violated GATT.

The coup de grace was delivered speedily. The appellate body
ruled that the American appeal on the matter of postal subsidies had
merit. It took issue with the mechanism by which the postal subsidy
was administered, arguing that without direct payment to Canadian
magazine publishers the program was similar in kind to preferential
tax treatment.” The postal subsidy also violated GATT. Under
WTO rules Canada has fifteen months to comply with the ruling. It
can either modify its legislation or maintain the current measures and
bear the brunt of U.S. retaliation.

VI. CONCLUSION

Recent advances in communication technologies, most espe-
cially the computer-mediated transmission of digitalized informa-
tion, have annihilated space as a barrier to long-distance communi-
cation: the end of a process begun in earnest more than a century ago
with the advent of the telegraph. Aswe have seen, the excise tax itself
was a measure made necessary by technological changes in media
production. The publication of SI Canada via electronic transmission
to a printing house in Canada meant there was nothing for Canada
Customs to stop and seize at the border. Once again, some might say,
technology trumps the nation-state. But to characterize the publica-
tion of SI Canada and the events that followed as yet another example
of how technology is changing the world would be less than the
whole truth. The transmission (or export) of culture and cultural
goods across national borders is not, in and itself, a new phenom-
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enon: all empires have depended on it and it has been a feature of the
cultural industries for all of this century. What is new is the extent to
which foreign markets have become crucial to the business strategy
of the culture industries. When asked in 1975 why his magazine was
struggling to preserve its Canadian operations, a Time executive
replied: “they don’t call Canada the candy store for nothing.”'" As
everyone knows, while you can’t live on candy, it makes a nice treat.
Twenty years later, foreign markets have become the bread and
butter of corporate planning for media enterprises. Going global has
become a necessity.

At the very least, we need to take account of Time Warner's
willingness to bypass Tariff Code 9958. Time magazine has had a
notable presence in Canada since the 1950s. When Tariff Code 9958
was enacted in 1965, Time, along with Reader’s Digest, were the only
magazines granted exemptions and permitted to continue publish-
ing split-run editions. But over the course of the last two decades,
Time's share of the Canadian market has dropped. That drop surely
had something to do with changes in the preferences of Canadian
readers, but there seems no denying the effectiveness of the 1976
amendments to section 19 of the Canadian Income Tax Act, which
removed the deduction for advertising expenditures in foreign me-
dia, in boosting the competitiveness of alternative Canadian publica-
tions. Maclean’s, for example, Time’s closest Canadian counterpart,
was able to increase publication from a monthly to a weekly and
mirror Time’s publication schedule. In response, Time closed its
Canadian editorial bureau and reduced its efforts to produce original
Canadian content.

For a company such as Time Inc., these events went against the
grain of current business strategy. Since then, the ‘go-global’ mantra
has been even tougher to keep in check. Aswe have seen, magazines
are still a crucial source of revenue for Time Warner, accounting for
roughly 25 percent of its total revenues. The U.S. market for maga-
zines is nearly saturated. New markets beckon. The decision to
create S| Canada was tactically astute. No Canadian firm publishes a
general interest sports magazine, even though sports generally have
become a massive consumer industry and a major focus of marketing
campaigns for a whole host of goods and services."™ By contrast, it
was easy to see how Canadians might object to a frontal challenge of
Maclean’s, with its focus on Canadian current events and politics and
aCanadian perspective on world events. A renewed commitment to
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Time Canada was a risk; SI Canada seemed a safer bet. No single
Canadian magazine would feel any immediate threat. Justas impor-
tant, it was hard to imagine that anyone could make a case that the
publication of SI Canada might threaten Canadian culture. And, if SI
Canada worked, People magazine might be next. There is nothing
similar to it in Canada and a touch of local content would be easy to
generate. After that, Entertainment Weekly, and after that, Fortune.
Taken on their own, each magazine poses no significant threat to
current Canadian publications.

Businesses do what markets and regulations encourage. If this
is not just a story of technology, it is also not just a story of corporate
expansion. Time Warner did what it had to do to start SI Canada. It
sought an advance ruling from Investment Canada on the legality of
its venture. Discussions between the two parties began in 1990; it
wasn’t until early in 1993 that they became public knowledge. We
can only speculate as to the sequence of events had Investment
Canada ruled against the introduction of SI Canada. In any event, the
meetings between the two parties are not a matter of public record.
One of the lessons here ( an old lesson, surely) is that bureaucracies,
whether public and private, are never as unified as they seem from
the outside. Investment Canada apparently never sought the advice
of officials from the department of communication. But the lesson
here goes farbeyond the lack of coordination across complex bureau-
cratic institutions. The cultural industries portfolio sits outside the
central loop of the Canadian state. If anything, for agencies and
departments that have business and economics as their focus, the
cultural industries portfolio is a confusing, even irritating, mixture
of policy measures that muddy the marketplace transparency so
much in vogue. Even more, the protectionism that characterizes
much of the cultural industries portfolio flies in the face of the
Canadian state’s now abiding commitment to trade liberalization
and neo-liberal economics. Thisisnot to say that the Canadian state,
or elements within it, wanted SI Canada to begin publication or
wanted the WTO to rule as it did. Itis to say that the political matrix
within Canada and within the Canadian state helped make SI Canada
possible, and that there are probably those within the policy appara-
tus of the Canadian state who welcome the WTO decision.

And here is some evidence. In a speech at Osgoode Hall Law
School early in 1997, the minister for international trade, Art Eggleton,
called into question the basic strategy that has underlined Canadian

Split-Runs / Magder 47



cultural policy to date. The speech took as its point of departure the
fact of globalization, by which Eggleton meant the current expansion
of international trade. Eggleton depicted globalization more as an
opportunity than a threat even for Canada’s cultural industries.
Referring to Statistics Canada figures indicating that Canadian cul-
tural exports had grown by more than 80 percent between 1990 and
1995 alone, he argued:

Canada’s artists, writers and performers have always
known that the domestic market for their work is small,
which is one reason they have fought to secure their fair
share of it. But their ability to survive in the long term will
depend on their ability to find an international audience
for their works. Yet many of the federal government’s
cultural policies and programs were designed three de-
cades ago. The national concern wasn’t access to world
markets, but Canadian access to the Canadian market.'

Eggleton wondered aloud about the continuing value of restrictions
on foreign ownership in the cultural industries, and Canadian con-
tent regulations for television and radio. He concluded: “the
coming-of-age of Canadian culture may not depend on our ability to
protect it at home, but to project it on to the world’s stage.”'®
Eggelton’s argument borrowed heavily from the work of Keith
Acheson and Christopher Maule. Acheson and Maule have argued
that “by including culture in more formal arrangements with other
countries, Canada will lessen the chances of generating an escalating
trade war.” 1! Acheson and Maule are on firm ground when they call
for a policy “in which the state creates an open environment for
individual and group creativity, in which cultural support is sepa-
rated from industrial policy, [and] in which specific commercial,
communal or governmental failures are targeted.”**But itisnot atall
clear how an international agreement on culture would ensure that
these ends are met. Like the minister himself, Achesonand Maule are
notably silent on the objectives that should inform an international
agreement on culture except to say that it should provide a more
formal mechanism for dispute resolution. What would these agree-
ments entail? To be sure, anything short of unlimited market access
and national treatment for all direct subsidies would be unacceptable
to the United States. The U.S. submissions to the WTO on Canadian
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periodicals makes this plain. And the decision of the WTO, as formal
a process as one could imagine, profoundly circumscribes the Cana-
dian state’s ability to support Canadian magazines according to the
objectives Acheson and Maule have outlined. Itis worth pointing out
that of all the Canadian cultural policies named by the U.S. as trade
irritants in 1984, only two still exist.’®*

In its closing remarks the panel report of the WTO tried val-
iantly to downplay the repercussions of its decision. “We would like
to stress,” the panel noted, “that the ability of any Member to take
measures to protect its cultural industries was not at issue in the
present case. The only task entrusted to this Panel was to examine
whether the treatment accorded to imported periodicals under spe-
cific measures in the complainants claim is compatible with the rules
of GATT 1994.”' Language such as this is cold comfort to Canadian
policymakers and Canadian magazine publishers. There is abso-
lutely no doubt that the WTO decision is the most dramatic single
blow ever leveled against Canadian cultural policy. What is most
remarkable is that the WTO overturned policy measures, such as
Tariff Code 9958 and postal subsidies for Canadian magazines, that
had been in existence for decades. And though the excise tax was a
new measure, it was designed to maintain an existing policy, a policy
that predated the Canada-United States Free Trade Agreement. As
an extension of the underlying principle of Tariff Code 9958, the
excise tax aimed to prevent the sale in Canada of foreign magazines
that would siphon away Canadian advertising revenue from Cana-
dian magazines.

There should be no misunderstanding in this regard. None of
the Canadian measures were designed to block the en try into Canada
of foreign magazines with foreign content. Canadian readers have
always been free to choose between foreign and Canadian publica-
tions. The measures against split-run magazines were desi gned to
reduce competition within Canada over the advertising revenue that
accounts for more than sixty percent of the industry’s earnings. The
benefits that accrue to Time Warner from the publication of S
Canada, for example, have virtually nothing to do with an increase in
circulation revenue; split-run magazines are about capturing adver-
tising revenue that would otherwise flow to domestic ma gazines.

Afterall the legal arguments are cleared away, the crucial policy
issue concerns the distinction between magazines as tradable com-
modities and magazines as a form of cultural expression and their
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relationship to advertising. No one would disagree that magazines
compete for advertising revenue in Canada. As the WTO appellate
body rightly noted, given the importance of advertising to the
economic well-being of Canadian magazines, split-run magazines
represent a more significant form of competition than foreign maga-
zines that do not sell space to Canadian advertisers. If magazines are
regarded solely as a tradable commodity, then government measures
that eliminate split-run magazines are certainly a form of economic
protectionism. But magazines do more than sell readers to advertis-
ers; they are an important forum for the expression of the ideas,
attitudes and values of the reading communities they represent. Of
course, some magazines perform this task better than others. And
some magazines are no more than thinly-veiled vehicles for advertis-
ing content. To its credit, Canadian magazine policy has been
designed to give some preference to magazines with a strong com-
mitment to editorial content. It has also been designed with a view
to the economic dynamics of the industry as a whole. Canadian
policymakers made a choice: to promote magazines with original
Canadian editorial content by channeling Canadian advertising
expenditures to that end. Canadian advertisers have not opposed
this strategy; neither have Canadian readers complained that the
diversity of magazines has somehow been d iminished. Put another
way, the Canadian government made a choice between the speech
rights of Canadian magazine publishers addressing Canadian read-
ers, and the speech rights of Canadian advertisers. This distinction
only makes sense if magazines are seen, first and foremost, as
vehicles for cultural expression through their editorial content. The
WTO's decision that these policies violate GATT is a decision that
reduces magazines to tradable goods with no special cultural status;
indeed, it places competition for advertising revenue ahead of edito-
rial expression as the sine qua non of magazine publishing.

The lesson of the last few years is that in so many ways culture
has already been incorporated into the new international trade
agreements. It is now time to put the issue squarely on the table.
Negotiations should begin on something like a general agreementon
trade in culture, or perhaps, a general agreement on cultural ex-
change. And the ‘free flow of words and images,” as the UNESCO
charter put it some time ago, should be a fundamental principle of
any such agreement. But at the same time, all states should have the
right to regulate the marketplace to promote indigenous cultural
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expression without placing undue restrictions on the circulation of
foreign cultural goods. Most important, the agreement would have
to recognize that culture and cultural expression cannot be treated as
economic goods for which efficiency is measured by some
neo-Ricardian law of comparative advantage. Culture cannot be
treated as simply another trade issue.

CBS
CIDC
CMPA
CMT
CNN
CRTC
FTA
GATS
GATT
GDP
MPA
MPAC
NAFTA
NBC
NCN
PAP

SI Canada
OECD

UNESCO
USTR
WIPO
WTO

ACRONYMS

Columbia Broadcasting System

Canadian Investment Development Corporation
Canadian Magazine Publishers Association
Country Music Television

Cable News Network

Canadian Radio-Television Commission
Free Trade Agreement

General Agreement on Trade in Services
General Agreement on Tariffs and Trade
gross domestic product

Motion Picture Association of America
Magazine Publishers’ Association of Canada
North American Free Trade Agreement
National Broadcasting Company

New Country Network

Periodicals Assistance Program

Sports lllustrated Canada

Organization for Economic cooperation and
Development

United Nations Economic, Social, and Cultural Org.
United States trade re[resemtatove

World Intellectual Property Organization
World Trade Organization
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