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This volume aims to address one of the most well-known and debated aspects of Kant’s entire
philosophical architecture: the relationship between law and morality. Far from being a mere
exercise in historical erudition, the contributions in this volume possess a strong systematic
relevance, touching the heart of practical philosophy and its implications for contemporary legal
and political theory. The editors, Martin Brecher — faculty member at the Department of
Philosophy at the University of Mannheim — and Philipp-Alexander Hirsch — leader of the
Independent Research Group “Criminal Law Theory” at the Max Planck Institute for the Study of
Crime, Security and Law in Freiburg — have brought together a group of international scholars to
offer an in-depth examination of this connection, generating a debate that actually shows signs of
renewed vigor. The result is a work of considerable theoretical depth, which not only takes stock of
the current state of the art but also opens new and stimulating research perspectives. Indeed, as the
editors write in the introduction, this volume “provides a comprehensive treatment of law and
morality in Kant and also sheds new light on Kant’s practical philosophy more broadly” (2).

The volume is divided into five thematic parts, each hosting contributions that engage in
dialogue with one another. The editors’ introduction serves as a compass, clarifying from the outset
the terms of the issue: on one hand, the classical reading that sees law as an emanation or
specification of the categorical imperative, and therefore grounded in the autonomy of the will; on
the other hand, interpretations that, with increasing success in recent years, claim for law an
autonomous and independent normativity, rooted solely in the concept of external freedom and the
conditions of its coexistence.

The first part — entitled “Law and Morality: Derivation or Separation?” — compares these
positions with extreme clarity. Marcus Willaschek’s essay, “Kant on Moral Universality and the
Normative Foundations of Right”, opens the volume, defends a nuanced position, rejecting both a
strict derivation and a radical separation. He proposes reading the relationship between morality
and law through the lens of universality that, in his view, is common to both domains but takes
different forms. Law, in this perspective, does not derive from the categorical imperative as
presented in the Groundwork of the Metaphysics of Morals, but rather from an instance of
universality that constitutes its shared presupposition, yet whose application to the concept of
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subjective rights generates the universal principle of right. Willaschek concludes that the normative
validity of legal rights, ultimately, must be presupposed and cannot be deduced from something
more fundamental: “On the reading suggested here, what is needed in addition to SPM [supreme
Principle of Morals] (i.e. in addition to the idea of moral universality) in order to justify Kantian
Right is the assumption that there are coercively enforceable rights” (33). His position, which he
himself defines as “non-derivationist”, recognizes a sphere of relative autonomy for law without
for this reason severing every link with morality.

Opposed to this conception is the reconstruction by Bernd Ludwig whose contribution is titled
“Kant’s Direct Route from the Categorical Imperative to the Universal Law of Right”. According
to his interpretation, if no maxim exists for an action that is compatible with the categorical
imperative, then the agent can only act according to a maxim contrary to morality, and the action
results as “simply morally forbidden (41). Ludwig sees in this reasoning the short and transparent
route that Kant would have traced from ethics to law.

A third way, original and persuasive, is that proposed by Christoph Horn with his contribution
entitled “Kant on the General Will Test and the Categorial Imperative Procedure”. He rejects both
the derivationist and separationist readings, instead proposing to consider legal normativity as a
significantly non-ideal version of moral normativity. Horn introduces the “General Will Test”
(GWT) as a specific procedure for legitimizing laws and notes that “the CI [Categorical
Imperative] and GWT are related to one another precisely in the sense of ideal and non-ideal
normativity” (55). The difference between the two tests is substantial: while the categorical
imperative requires the universalization of maxims, the GWT settles for a contextual
generalization, which leaves room for the collective will of a historically situated people.

The contribution by Sorin Baiasu, entitled “Kant’s Right as Normatively Independent. One
Strategy Considered and Rejected” closes this section. Baiasu examines and rejects a specific
argumentative strategy in favor of independency. This strategy is based on the idea that the
universal principle of right contains two distinct and irreducible normative standards. Baiasu
demonstrates that “the two-standards interpretation makes it impossible to derive the UPR
[Universal Principle of Right] from the purely formal principle of the CI” (77), but also that it fails
to account for Kant’s theory of imputation. His conclusion is that “the UPR cannot be derived
normatively in an immediate way from the CI, but it can be derived from an intermediary

principle” (78), a position he defines as “complex dependentist”.
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The second part of the volume — entitled “Sanctions and Coercion: A Problem for a
Derivational Reading?” — is based on the theme of coercion. Philipp-Alexander Hirsch’s “Legal
Coercion as a Moral Problem? Kant on the Enforcement of Rights and the Limits of Moral
Personality” argues that “without grounding right in morality we cannot even understand coercion
as a normative problem” (96). The reason is that coercion becomes problematic only in relation to
persons who, “being ends in themselves — can legitimately claim not to be coerced” (96). Hirsch
shows how supporters of the independence thesis, while trying to explain coercion as an analytic
implication of relational freedom, fail to provide a Kantian justification for the binding force of that
idea. Conversely, “tracing back coercion to the limits of autonomy [...] requires us to reconsider
whether Kant can consistently argue against the external enforceability of internal perfect duties”
(96), as in the case of the prohibition of suicide.

Kate Moran and Jens Timmermann, in their contribution entitled “Should Criminals Be
Punished for Their Folly? On the Ethical Foundations of Kant’s Legal Philosophy”, analyze legal
punishment as a decisive test. Even if law is content with external legality, they show how the
administration of criminal justice cannot do without presupposing ethics. Indeed, Moran and
Timmermann state that “the meaningful choice between right and wrong can only be secured by
respect for the law (of ethics)” (114). Without the availability of the ethical motive of respect, the
agent would be exposed to mere prudential considerations. And, as they observe, “those who break
the law take their criminal act to be prudentially justified — they would not do it otherwise” (119).
The conclusion is that “to make what the law prohibits properly illegal thus requires an ethical
foundation after all” (119).

The third part of the volume — entitled “Issues Across the Boundaries of Law and Morality” —
opens with the contribution “Morality, Legality, and Luck” by Ralf M. Bader, who addresses the
problem of moral luck, arguing that the role of luck in Kant’s work needs to be reconceived.
Against a widespread reading, Bader argues that “Kant is not concerned with resultant luck
regarding the consequences of our actions” and that “the focus on maxims is not motivated by and
in fact is not even sufficient for avoiding moral luck™ (132). His interpretation, focusing on
constitutional and circumstantial luck, instead allows “a unified account of morality and legality”
(147).

Martin Brecher’s chapter — “Kant on Permissive Law” — addresses the question of permissive

law. Far from interpretations that see it as a suspension of moral requirements, Brecher proposes an
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alternative reading: Kant conceives of per-missive law as “a kind of prohibitive law” (150).
Through a rigorous analysis of Kantian works, he shows how it does not authorize morally illicit
actions, but rather, starting from a prohibition, specifies the conditions under which certain actions
“are genuinely permitted, not merely tolerated” (150).

Alice Pinheiro Walla’s “Bridging the Juridical Gap. Ethical and Juridical Duties in the Absence
of Political Institutions”, proceeds to examine the notion of the provisoriality of rights in the
absence of political institutions. Her analysis shows how the absence of a state renders juridical
duties inconclusive, introducing ethical complications: “addressing legal wrongs as a matter of
beneficence is incompatible with the dignity of the right holders” (170). From this arises an
additional ethical argument in support of the duty to leave the state of nature. Pinheiro Walla also
criticizes readings that see provisoriality as a theory of transition in a non-ideal sense, showing how
it instead follows “entirely from Kant’s apagogical argument for acquired rights in the state of
nature” (170).

The fourth part — entitled “External Freedom and Kantian Legal Philosophy” — focuses on the
cornerstone notion of Kant’s legal philosophy: external freedom. George Pavlakos, in his
contribution “The Kantian Legal Relation as Radical Non-Positivism”, uses this notion to articulate
a thesis in favor of radical non-positivism. He proposes reading the universal principle of right as
“a pre-institutional moral principle that grounds omnilateral demands of rightful action” (196).
According to Pavlakos, freedom as independence not only generates reasons for individuals but
already constitutes “a distinct layer of interdependent agency” (196). This conception allows us to
understand how relations of justice are not founded on institutions but already constitute by
themselves “an interpersonal structure of normative reasons, to wit a system of ‘natural public
law’” (196).

Japa Pallikkathayil’s “What is External Freedom?”, proposes a conception of external freedom
as independence that includes a normative component. Pallikkathayil writes that “one is
independent from being constrained by another’s choice insofar as one has an effective right
against being constrained by them” (220). The innate right to freedom is therefore “essentially the
right to have a secure place in a system of equal rights” (220). On this basis, Pallikkathayil
develops a theory of the justification of the state that avoids some strong objections raised against
other interpretations and concludes by arguing that the innate right to freedom, thus understood,

“requires democratic governance and entails certain constitutional requirements” (220).
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The fifth and final part — entitled “Law and Morality in Kant’s Political Theory” — shows how
Kant’s political philosophy is ultimately unthinkable without his ethics. J. P. Messina contributes
“Two Conceptions of Freedom in Kant’s Political Philosophy. The Moral Foundations of Kantian
Politics” which addresses the paradox of a political philosophy that seems built around external
freedom rather than autonomy. Distinguishing two notions of external freedom — “freedom in the
external use of choice” and “freedom as independence” — Messina shows that the latter, which is
the true foundation of right, describes “a normative status to which all human agents are entitled,
simply insofar as they are free and rational” (241). In this deep and often overlooked sense, “Kant’s
mature political treatise is grounded in his notion of autonomy” (241).

In the essay “Independence and Kant’s Positive Conception of Freedom”, Pauline Kleingeld
further develops this theme, focusing on the positive conception of external freedom. If negative
freedom is independence from the domination of others, positive freedom consists in being subject
to one’s own legislation. Kleingeld writes that “external freedom in the negative sense (mutual
independence) requires and is realized by freedom in the positive sense (joint self-legislation)”
(262). Her thesis is that the innate right to freedom “is only fully realized when external freedom is
realized in both senses and in all three spheres of public law” (262).

Finally, the volume closes with the contribution “Morality, Right, and Responsibility” by Paul
Guyer, who returns to the starting point, namely the moral foundation of right. His thesis is as
follows: “any ‘independentist’ reading of Kant would have to revert to the position that right is
founded only on self-love or prudence. But that would be Hobbes, not Kant” (285). Juridical duties
are “just the subset of moral duties that may be coercively enforced” (285), and they can be
fulfilled even out of respect for the moral law precisely because they are rooted in it. Guyer shows
how only this moral foundation can account for citizens’ obligation to institute and maintain the
state, and even more so, for the duty of rulers to administer justice: “rulers may be seen as having
what is essentially an ethical duty, enforceable only by their own respect for the moral law, to rule
justly” (285). The figure of the “moral politician” is thus the symbol of a philosophy in which
ethics and law, however distinct, remain indissolubly linked.

In conclusion, Law and Morality in Kant represents a fundamental contribution to the complex
question of the relationship between law and morality in Kant. The essays in the volume dialogue
fruitfully with one another, and the picture that emerges not only retraces already known issues but

renews them with original interpretative keys, bringing to light aspects of Kant’s practical
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philosophy that too often remain marginal. For anyone working on Kant, legal philosophy, or
political theory, this book immediately proves to be an indispensable point of reference for the

analysis of the relationship between law and morality.
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